#36.35 4/26/71
Memorandum Tl-25

Subjecﬁ: Study 36.35 - Condemnation ( Comprehensive Statute--Provisions Relat-
ing to Possession Prior to Final Judgment)

Summary
T ————

This memorandum 18 a revised version of Memorandum 71-112, which theg Com-

mission previcusly had no opportunity to consider. It is concerned with

Division T { conmencing with Section 1268 01) of the Comprehensive Statute.
Most of thls division was con51dered at the September 1970 meeting and appraoved.
Except. as notec_i bs_elow, the provisions of this daivision reflect the Commission's
decisions atgfhe Septembér meeting. This memorandum presents those sections
which the Commission has not previously considered. The major policy questions

are;

(1) 1Is the procedure for obtaining an order for possession, as set
forth in Sections 1269.01-1269.02, and made to satisfy due process require-
ments, adequate for all condemnors?

{2) Should the requirements contained in Sections 1268.08 and 1270.05,
that withdrawal of deposit walves all defenses except clalm to greater

compensgation, be retained?

Affected Sections

Section 1268.05. In addition to revising subdivision (f) to allow &

condemnee to recover the prgmium reasonably paid to a surety insurer for an
undertaking, the Commission further directed the staff to investigate the
propriety of the "issue as to title" language contained in this subdivision.
As indicated in the Comment to this sectlon, the language is beorrowed from
California cases and statutes which utilize it to refer to ilssues of the
existence or nonexistence of property interests, but not to questions of the
respective amounts of the existing interests. Although the "issue of title"

-1-



M

language way not be as clear as could be desired, it is a convenient short-
hand with an accepted legal meaning; no easy alternatives are readily
apparent. As a consequence, the staff suggests that the phrase be left

unchanged.

Section 1268.08. This section provides for waiver of all defenses

except a claim to greater compensaticn by the condemnee who withdraws a
deposit. The Commission suspended consideration of this section_pending
receipt of new materials from Mr. Kanner. These materials are appended as
Exhibit I.

Mr. Kanner's major points can be summarized as follows: The condemnee
shouid be entitled to at least one of the following: {a) possession and use
of the property, (b) withdrawal and use of the award, or (c) interest on the
award if he cannot withdraw it and has been deprived of the use of his
property. Thus, the condemmee who challenges only the amount of compensa-
tion can draw down the deposit and make an appeal; the condemnor can take
possession and appeal upon deposit of the amount of the award; but the
condemnee who wishes to contest the right to take on appeal may find that
his property is taken, that he cannct draw down the awerd, and that it
does not accrue interest, and he is thus unfairly discriminsted against.
Even a criminal is encouraged to appeal, but a condemnee who wishes to
challenge the right to take is discouraged from sppealing.

This characterization of the status of the condemnee is inaccurate.
To begin with, Section 1268.08 authorizes the condemnee to withdraw any
amount deposited prior to Judgment. A deposit made by a condemnor before
any court hearing at all operates simply as an offer, which the condemnee
may take or leave. There is no dispossession, no running of interest, no
obligations on any ﬁérty. If the condemnee chooses to accept the offer;
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however, he may withdraw the deposit and in so doing waives any defenses
otbher than a c¢laim to greater compensation. If there has been a court
hearing and an order of possession, the condemnee may be dispossessed, but
interest continues to run until entry of a Judgment. Clearly, then, the
condemnee up till the time of entry of Jjudgment will alwaye have either his
property, or Interest running on the deposit, and mey nonetheless challenge
the right to take in court hearing,

Evidently, then, Mr. Kamner's objections go rather to provisions
contained in Seetion 1270.05, which relates to withdrawal of a deposit
after judzment and pending appesl.. Generally, interest accrues on a con-
demnation award until the amount of the award is deposited by the condemnor.
See Code Clv. Proc. § 1255b(d). After that time, the condemnee may with-
draw the sward and appeal as to the amount or leave it in and appeal as to
other issues. This is existing law under Code of Civil Procedure Section
1254(f). 1Is it unfair that one who wishes to contest the right to teke on
appeal must forge the award while one who wishes to appeal as to the amount
of compensation need not? guch disparate treatment may be reasonablés:

Hotice first that it is the general rule in civil litigatlion that the
right to accept the fruits of a judgment or order and the right to appeal
therefrom are nct concurrent but are wholly inconsistent, and election of
either is waiver and renunciation of the other. That is, a condemnee could
not ordinarily both draw down an awerd end eappesl from it. People v.
Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). However, this
rule is subject to two limited and carefully drawn excepticns. First, ihe

condemnee may draw down the sward and, nonetheless, mey appeal ihe amount

awarded. Section 1270.05(a), based on Code of Civil Procedure Section 1254(f).

Becond, the condemnor is allowed to take possession following & judgment
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and may nonetheless appeal the amount. Section 1270.07, based on Code of
Civil Procedure Section 1254(e). These exceptions and the reasons for
them are set forth in the Commission's 1967 study at 1231-1232;

As noted at the beginning of this article, California lew
distinguishes sharply hetween the taking of possession before
entry of the "interlocutory judgment"” of condemnation, and the
taking of possession after that event. Since Secticn 1254 of
the Code of Civil Procedure was revised to meet constitutional
objections in 1903, 1t has permitied the condemnor in any case
to obtain possession following entry of judgment by depositing
the amount of the award for withdrawal by the defendants. The
court may aslso require deposit of an additionsl sum to secure
peyment of any amount that may be recovered in the proceeding.
The procedure is available even though the award is attacked
by either party by motions in the trial court or by appeal.
The only right waived by either party under the procedure is
that by withdrawal of the deposit the condemnes waives his
right to contend by motion or appeal that the property may not
be taken in the proceeding. Unlike provisions for possession
prior to judgment, this authorization for possession after
judgment does not raise constitutional problems. [Citing

Housing Authority v. Superior Court, 18 Cal.2d 336, 115 P.2d
468 (1981); Beilbron v. Superior Court, 151 Cal. 271, 90 P.

706 (1907).]

Provisions for possession after entry of judgment are
properly distinguished from similar provisions for possession
prior to Jjudgment. Unless the judgment is reversed or set aside,
it determines the condemnor's right to take the property, the
amount of compensation, and the allocaticn of the award among
defendants. Since motions in the trial court, appeals, and
possible new triamls may consume a period of years, possessicn
pending appeal is beneficial to both parties. From the condemnee's
standpoint, the period during which he is effectively precluded
from renting, selling, or improving the property is reduced, and he
nmey withdraw the deposit and carry out his plans for the future.
From the condemnor's standpoint, the procedure is essential to pre-
vent the public improvement from being delayed for a protracted
period or even being abandoned entirely. The procedure should be
retained and improved even though the provisions for possession
prior to judgment are greatly extended. [Footnote omitted.]
[Taylor, Possession Prior to Final Judgment in California Condemne-
tion Procedure, 1231-1232, reprinted in Tentative Recommendaticn
and Study Relating to Condemnation Law and Procedure: Number 1l--
Possegsion Prior to Final Judgment,8 Cal. L. Revision Comm'n Reports
1101, 1231-1232 (1967).!
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In essence, the condemnee vwho desires to appeal the amount of the
award may do so while drawing down the deposit because this will facilitate
his ability to finance the acquisition of substitute property, or some
other purpose. The condemnor is allowed to take possession and further
contest the amount of the award because this will facilitate the construc«
tion of needed public improvements. The condemmee who wishes to contest the
right to take is not allowed to draw down the deposit and then object to the
taking because to allow him to do so will hinder the condemnor's ability to
utilize the property free of a threat of heving to return it--there is no
reason for the condemnor to finence an attack on its right to take. After a
Judgment of condemnation and after the condemnor has paid into court for the
landovner the amount of the award, the condemnor in possession need not pey
interest on the money paid in while the landowner refuses to accept it in

order to prosecute an appeal. Vallejo & Northern R.R. v. Reed Qrchard Co., '

177 Cal. 249 (1918).

Thus, there is good reason to make a general exception for the condemnor
and condemmee concerned only with the amount of an award to the rule that
one cannot draw down an award and, at the same time, appeal from it. But
there is a raticnal and legitimste reason for not extending this exception
to condemnees who wish to contest the right to take the property at all.
Although the disparate treatment of the parties in this case is discrimina-
tory, it ie also reasonable.

Further, the condemnee may well be still in possession of his property,
and interest may be accumulating on the award while he is appealing. This
will cecur in the cases where the order for possessicn is deferred or the
order for possession states a distant future date and where thg condemnor has

chosen not to make a deposit until after the appeal.
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Attached as Fxhibit II are excerpts from Mr. Kamner's response to the
foregoing analysis before revision. The issue is clear and deserves scme
thought: Is this one of the situations where the existing law must be
changed? 1Is it grossly unfair to deprive a condemnee of both award and
interest where he has been dispossessed of his property but desires to appeal
the right to take? Mr. Kanner correctly polnts ocut that the effect of such
a provision is to discourage appeals on the right to take. That 1s the
policy decision the Commission and the Legislature has made. This provision
should not be taken in isolation, however; for, if the condemnee is able to
defeat the right tc take, he may be able to recover all his damages, including
interest as well as his attorney's fees. BSee Code of Civil Procedure Section
12552 and Memorandum 71-22. It is only where the condemnee loses on his
appeal on the right to take that be has & problem, for in such a case he must
pay not only the litigation costs but also may be deprived of the use of his
property without compensation since he receives no interest after the inter-
locutory judgment is entered and the deposit made. It is recognized that
condemnation law is generally slanted in favor of the condemnor. At the same
time, the number of changes that can be made in a comprehensive statute are
limited if the statute is to have any chance of legislative enactment. Ve do
not consider this to be an essential change.

Sections 1269.01-1269.03. At the September 1970 meeting, the staff pre-

sented an srgument for a unified procedure by which condemmnors could obtain
an order of immediate possession. A noticed motion procedure was originally
proposed and is set out in Sections 1269.01-1269.03 of the Comprehensive
Statute. The staff's proposed noticed motion scheme was described in detail
in Memorandum T0-112. The scheme elicited a negative response from Mr. Berry,
Court Commissioner of the Los Angeles Superior Court, whose correspondence

ie attached as BExhiblt III. p
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In essence, Mr. Barry indicastes that a noticed motion scheme would
severely burden the judicial process, resulting in useless hearings over
issues which are not controversisl. Mr. Barrﬁ sugzeste, and the staff agrees,
that the requirements of due process would be satisfied if:

(1) The condemmor is able to obtain an order for possession on ex parte
motion, and

(2) The condemmee is able effectively to challenge the granting of a
motion prier to actual dispossession.

Such & scheme--ex parte order with subsequent opportunity to be heard--is
subject to at least two difficulties. It has been asserted before the Commis~
sion that, once an order for immedimte possession has been issued, the court
is reluctant to alter the order or to give it serious reconsideration. Mr.
Barry states that this is not his experience,

Also it 1s necessary and desirable to give a court express authority to
vacate an order for Immediate possession and to stay its enforcement upon appli-
cation of the condemnee. (The court may have inherent power to do this, but
the statute should grant the court express authority so no doubt will exist.)
The Commission in its 1960 recommendation relating to immediate possession pro-
posed precisely such a scheme:

There 1s no provision in the existing law that permits the condemnee

to contest the right of the condemnor to take the property prior to

the time possession is taken. Legally, the condemnee has the right

to raise the question whether the condemnation is for a public use in

every condemnation proceeding. The gquestion of the necessity for the

taking of the particular property involved may be raised by & condemnese
under certain limited eircumstances. But the right to raise these ques-
tions may be a meaningless right if, at the time the questions are raised,
the condemner has already demolished all improvements on the property,
denuded the site of all vegetation, constructed pipes, flumes and conduits
and inundated the property with water. The Commission recommends, there-
fore, that the owner or the occupant of the property to be taken be given

the right to contest the condemmer's right to take the property by eminent
domain or his right to obtain immediate possession of the property, or
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both, by a motion to vacate the order for lmmediate possession made
prior to the time possession 1s taken. An order vacating or refusing
to vacate an order of immediate possession should be appealable. An
appeal should not sutcmaticelly stay proceedings under the order of
immediate possession, but either the {rial or appellate cowrt should
have the right to stay proceedings until the appeal is decided. [Rec-
ommendation and Study Relating to Teking Possession and Passage of
Title in Eminent Domain ProceedingL, 3 Cal. L. Revision Comm'n Reports
at B-7 through B-9. ]

This proposal for early litigation of right-to~take issuee involved in imme-
diate possession mey be a promising approach for dealing with the matters in
eminent demain cases generally; & bifurcated trial has several virtues. Such
a determination, however, should await completion of the Commission's consul-
tant's study of eminent domain procedure.

A uniform procedure for granting an order for immediate possession with
the opportunity for subsequent hearing prior to possession is set out in
Exhibit IV. Basically, the plan is the same as the presently existing law
contained in Code of Civil Procedure Sections 124k3.4 and 12h3.5, with these
changes:

(1) 811 public utilities and public entities are given the right to take
immediate possession.

(2} Immediate possession will be permitted in any condemnation case.

{3) The court must find that the plaintiff needs possession prior to
Jjudgment.

(4) The order for possession contains only a description of the property
interest taken and the time after which the plaintiff mey take possession.

(5) The minimum period after issuance of the order before pleintiff may
take possession is 90 days.

(6) Statutory suthority is given to the court to vacate the order and to
extend the minimum period for hardship to the defendant upon motion prior to

possession.
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The staff feels that the changes made in existing procedures are desirable for

both condemnors and condemnees.

(1) Extension of right of immediate possession to all public entities and

to public utilities. Under Code of Civil Procedure Section 1243.h., the right

to immediate possession is limited to "the State, or a county, or a municipal
corporation, or metropolitan water district, municipal utility district, municipal
water district, drainege, irrigation, levee, reclamation or water conservation
district, or similar publie corporation.” Since most, if not all, of the public
entities are already included in this listing, Section 1269.0l{a) simply enlarges
the category to include public entities generally., Further, because public
utilities are a3 much in need of and as deserving of the right of immediate pos-
session as are public entities, authority is included for public utilities to
cbtain orders of immediste possession. These expansions of the present law are
consistent with the Commission’s 1967 recammendation (page 1110).

(2) Expansion of immediste possession to all eminent domein cases. Presently,

the right to take immediate possession is limited to tekings of property for
reservoir or right of way purposes. Cede Civ. Proc. § 1243.4, However, there
are many other acquisitions in which possession prior to judgment would be appro-
priate, such as school sites and sewage disposal plant sites, which are excluded
by this limitation as to the public purpose for which the property 1s being ac-
quired. Consequently, the Commission in its 1967 recommendation expanded the
scope of cases in which immediate possession is available. BSee recommendation
at 1109-1110. This expansion is reflected in proposed Section 1269.01(a), which
extends the right to any immediate possession case by eliminating the reservoir-

right of way restriction.



(3) Need as a prerequisite to immediate possession. Section 1269.01(b){2)

adds a provision new to Californis lsw that the condemnor must demonstrate a
need to take immediate possession before such an order will be granted. It
stands to reason that the condemmor should not be able to take property at
potentially great inconvenience and economlc bardship to the condemnee if it
does not really need early possession for planning purposes or otherwize. Con-
versely, if the condemnor's necessity for early possession of the property is
sufficiently great, that fact ought to be easily demonstrable to & neutral court.
Thus, the imposition of this standsrd of need for issuance of the order of
immedliate possession will save the condemnee from needless hardship while ime-
posing no undue obstacles cn a deserving condemnor. The provision is based on
immediaste possession standards of other states. BSee Comment to Section 1269.01.

(4) Streamlined possession order. Under present procedures, Code of Civil

Procedure Section 1243.5(b) requires an order authorizing immediate possession
to contain a description of the property and the estate or interest sought to
be condemned, the purposes of the condemnation, the amcunt of the deposit, and
the date after which the plaintiff is authorized to take possession. Since
immediste possession will be availlable in any condemnation case, the statement
of purposes is now irrelevant. And, since the condemnee has been given advance
notice of the making of a deposit under Section 1268.02, inclusion of the amount
is unnecessary. Accordingly, Section 1269.01(c), setting forth the contents of
the order for possession, eliminates these requirements.

(5) New 90~dey minimum period after hearing, prior to possession. Present

law prescribes a 20-day period prior to the time possession may be taken with
allowance for shortening the time specified to three days upon a showing of
good cause. Code Civ. Proc. § 1243.5{c)}. The proposed 90-day minimum period

ie based upon studies that reveal that any lesser period is both a hardship to
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the condemnee and is in most instances not particularly helpful to the condem=
nor. See generally the Commission's 1967 study at 1222-1225. The study's
conclusion is that:

It would therefore be appropriste to extend the perlod of notice
from the existing 20 days to 60 or 90 days. In addition to further
reducing the possibllity of serious inconvenience to the property owner,
the change will meke possible the actual disbursement to the owner of
approximate compensation before he is reguired to relinquish possession
of the property. If pending federal legislation is enacted, a conform-
ing additionel notice provision should be adopted.

Federal law requires a 90-day minimum periog for federal and state federally-
aided projects:

The construction or development of a public improvement shall be so
scheduled that, to the greatest extent practicable, no person lawfully
oceupying real property shall be required to move from a dwelling {assum-
ing a replacement dwelling as required by title II will be available), or
to move his business or farm operation, without at least ninety days'
written notice from the head of the Federal agency concerned, of the date
by which such move is required. [Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970; Sectionm 301(5).]

It should be noted that the 90-day period refers only to giving notice rather
than to service of an order of possession. However, the appropriate notice,

at least under some federal regulations, can only be given after title or

right to possession of the property is acquired. Cf. Redevelopment Agency v.

Superior Court, 13 Cal. App.3d 561, Cal. Rptr. (1970). The 90-day

period is a minimum and refers only to actual service of the order rather than
to notice of intent to dispossess. Thus, should the federally required notice
period increase, affected agencies will be able to comply simply by giving

the appropriate notice and then waiting to take possession.
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A further problem with a minimum periocd ls that the state should have some
flexibility to take possession instantaneously, perbaps even without court hear-
ing, in case of extreme emergency. The staff believes that this power, while
cbviously both present and necessary, should not be dealt with in the context
of the time for possession prior to judgment. Rather it is an area which re-
quires separate treatment and will be deslt with separately. Of course, the
law of eminent demain will be subject to any extracrdinary state powers. Con-
sequently, notes to the effect that study of these matiters is in progress are
included in the Comments to Sections 1269.01 and 1269.0L.

(6) Vacate and stay order. There is some question whether

California courts, like courts in other jurisdictions, have the power to extend
or delay the period for possession because of possible hardship upon the defend-
ant. The Comission's study comments:

Celifornia law has never recognized any criteria or standards for
granting or withholding an order for immediate possession, or for delay-
ing the effect of an order once issued. The appellate courts speak of a
discretion at the trial level to grant or withhold an "order of immediate
possession." [Citing County of Los Angeles v. Anthony, 224 Cal, App.2d
103, 36 cal. Rptr. 308 {196L).] 1In each instance, however, they are re-
ferring to the order for possession after judgment under Section 125k
of the Code of Civil Procedure. Under that section, the court has dis-
cretion whether to grant an order for possession pending appeal. [Citing
Housing Autheority v. Superior Court, 18 Cal.2d 336, 115 P.2d 468 (194l).]
In contrast, the constitutionally authorized order for immediate possession
is available to the plaintiff as a matter of right. [Citing Central Contra
Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950);
State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962).]

In many other states, the trial courts are given both discretion and guid-
ance as to granting, denying, or delaying the effect of an order for pos-
session prior to judgment. [1967 Study at 1219.]
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Proposed Section 1269.02(a) is intended to create specific statutory authority

for a court to delay or extend the time period before which the condemnor may
execute an order for possession. The court must balance possible hardship to
the defendant against the need of the condemnor for the property for the public
improvement. Such discretion is a reasonable means by which the court will be
able to soften any harsh results of immediate possession. It is assumed that
the instances during which the 90-day period will be increased, like the in-
stances in which it will be decreased for emergency reasons, will be relatively
rare: the gO0~day period was initially selected because it inherently avoidead
much hardship to the ordinary condemnee.

Section 1269.04. This section requires the condemnor to serve copies of

the order for possession upon occupants and the "record owner." The Commission
queried whether record owner was a sufficiently broad term to include all in-
terested parties. Record owner is defined in subdivision (a) to include both
the holder of legal title and any person entitled to the property under a lease
or land sale contract. Because of this definition, the parties entitled to re-
ceive copies of the order will be all parties in use or possession of the prop-
erty; other interested parties, such as mortgagees, trustees, ete., who have a
primarily financial interest in the property do not need to receive a copy of
the order, for they are notified of the initial deposit (§ 1268.02) and, in case
of overlapping interests, are protected by undertakings of those withdrawing the
deposit (§ 1268.05). The only other parties who could be adversely affected by
the possession itself would be holders of intangible interests in the property,
such as holders of easements and beneficiaries of restrictive covenants. However,
to require service of an order of possession on all known interested parties,

regardless how trivial or remote, may be overly burdensome. The staff recommends,
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therefore, that notice to occupants and record owners only, as provided in
Section 1269.04, be retained. We are unaware of any problems that have arisen
under the existing law which is continued in Section 1269.04.

The 60-dsy period prescribed for service of the order for possession
should be changed to 90 days to conform with Section 1269.01, as should the
reference in the Note.

Sections 1270.01-1270.08. These sections were approved. However, the

Commiseion requested the staff to look into the problems of transfer of owner-
ship liability and risk of loss upon issuance of an order for immediate posses-
sion. The staff feels that these problems are part of the larger related prob-
lems concerning time of passage of title and its incidents. These areas are
being given separate consideration.

Respectfully subtmitted,

Nathaniel Sterling
Legal Counsel
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Memorandum T1-25

EXHIBIT I

AW QFFICES
FADEM AND KANNER

HJERROLE A, FADEM A PROFESSIONAL CORAPORATION TELESHONE
:::mﬂ.n:":::atn BEDE WILSHIRE BOULEVARD ' 83t-3x72
WILLIAM STOCKER LOS ANGELES, CALIFDRNIA 90048 . ARLZA CODE 213

ALBERT MOSEN
BANULL BOBROWSKY

OF COUNREL
ROBERT 38, FiNCK

September 28, 1970

California Law Revision Commission

School of Law

Stanford University
Stanford, Californis 94305

vl Re .

#

Gentiemen:

Proposed Sec. 1268.08, 1967 Tent.
Recommendation and Study relating
to Possession and Related Problem;

Pursuant to the discussion at the September,

1970 ﬁeeting, the following are my comments concerning

the problems arising when the right to take is chal~

lenged, and the condemnce appeals.

Under existing iaw, and under the statutory

sCheme suggested by the 1967 recommendation, such a

condemnee is thrust onto the horns of a dilemma.

First, he can be dispossessed.: “Second, he

mdy not draw down his money, bescause if he does he

waives his right to appeal the taking. Third, while he

has neither his property nor his award he is further

deprived of interest because of the provisions of CCP

§1255b which terminate'thqﬁaccrual of interest when

the deposit is made intc Court.



talifornia Law Revision Conmmission
September 28, 1970
Page 2

This sitvation has come about as a result of
the Commission's 1960 Recommendation éﬁd Study Relating
to Taking Possessioﬁ ana Passage of Title in Eminent
Pomain ﬁ;oceedings.' . '

i suggest that a fair reading of that recom-
mendation and study makes it clear that the situation of
the condemnee who wishes to appeal the right to take was
not contempiated, and the diséussion and analysis was
directed soieiy-to the condermnese who wishes to appeal the
amount of his compensation., Thus, at page B-£0, the study
expressly noted that where a condemnee is dispossessed
under CCP §125h, he “. . . may withdraw the amount of
the judgment without waiving his right of appeal on the
amount of the award.” '

The study ther went on to note that in situ-
ations where possession is not taken under CCP §1254
4. « o« it is not unjust to deprive the condemnee of the
use‘of the money deposited if he wishes to appeal, for
the condemnee retains the use of the property. He should
not be able to have the use of the money and the use of

the property at the same time, HNor is it unjust to deprive



California Law Revision Commission
September 28, 1970
Page 3

the condemnee of interest on the judgment after such a
deposit. The condemnee would be compenséted for a loss
not suffered if he were permitted to have interest on
the deposit at the same time that he has the use of the
property for which the deposit was made." Page B-6l."
it seems quite clear that it was-.contempliated
that the condemnee should not be entitled to double
compensation; that he should be entitled to noc more
than one of the following etements: {a) possession and
use of the property, (b} withdrawal and use of the award,
or (c) intarest on the award where he cannot withdraw
it and has been deprived of ihe use of ﬁis property.
(Note that the Commission felt that he should be de-
pr ived of interest on che award deposited only in those
situations where he retained possession of the property.}
However, this statutory scheme breaks down
when it is sought to be epplied to a condemnee who wants
to appeal the right to take. Uniike his counterpart who
appeals the compensatfon and who is entitied to receive

one of the foregoing three elements, the condemnee who



California Law Revision {ommission
September 28, 1970
Page &

*/
challienges the takinc gets none of them. Thus, he is

simul taneousty deprived of his property, he cannot draw
down the award bacause that destroys his right to appesl
the taking, and while he is thus simultanecusly deprived
of the use of his property and of the award, he gets no
interest. Thss, | suggest, is w}ong.
it must be kept in mind that the underlylng

theory 'is that the award takes the place of the property
and has not been paid within the meaning of Art, i,

§i4, unless the owner can take it. See Stejnhart v,

Superior Court {1902} 137 Cal) 575, 579. And it has been

held on manv occasions by both the .5, Supreme Court
and the California State Courts that where the ownsp is

simultaneously deprived of the possession of the property

and of his award (in that he cannot draw down and use the
award), he is entitleo to an additional element of just
compensation for this simulteaneous deprivation of the
property and of the award. Interest at the !égal rate
has repeatediy been held to constitute & proper measure

of this glement of jnst compensation.

*/ To add insult to injury, the condemnor gets the

interest, See CCP }}ZEQ(J



Catifornia Law Revision Commission
September 28, 1970
Page 5

Yet, the condemnee who wishes to challenge the
right to cake is deprived of al} these economic and
legal benefits. | suggést that that constitutes invidious
discrimination and places an uareasonable burden on such
a condemnee; 3 burden which appears to serve no legitimate
purpose, and is designed to make' it oppressively difficult
for people to.hha!!enge the right to take. It has been
said in the context of criminal appeals: -~
5ince the State has no interest
in preserving erroneous judgments, it has no
interest in foreclosing appeals therarrom by
impos ing unreesonable conditions on the right

te appeal." People v. Henderson {1963}

60 Cal 2d 482, 597,

| suggest that when such solicitude for the
right to appeal is the law of the land as to convicted
criminals, it is not unreasonable to suggest that a
similar so!icitude.be extendsd to perfectiy innocent
property owners in condemnation cases who have done
nothing wrong and whose only “sin" is that their taw-
fully held property by chance wound up in the path of a

publ i¢ project.



California Law Revision Commission
September 28, 1970
Page €

" What makes this situation aquite unfair is
that in the 1960 recommendation and study, an entirely
different srandard of fairness was applied to condemnors:
“Under existing law, ahy condémnor
is permitted to take possession of the property
td;Ee condemned after entry of judgment even
though aﬁbappeal 5 pending; However, it has

been held that the condemnor waives his right

ot

of appeal by taking possession of the property.
This rule seems unfair to the condemnor: if

the condemnor takes possession, it will have
to pay the awérd even though it is based

upon errﬁr by the trial court, but if it
chooses to attack the award by appeal, a
needed pubiic improﬁemenf may be delayed for

a period of years or even have to be abandoned
if rising costs exceed the amount available
for the construction of the improvement,.¥

Page B-38.

This, when it came to-the condemnor, the Com=-
mission saw quite clearly the unfairness inherent in

predicating the right to appeal on harsh conditions,



e iy

California Law Reviszion Commission
September 28, 1970
Page

it is difficult to see why this reasoning should not
cut both ways. If the condemncr wanfs to aﬁpea! the
award there is no reason why it should have ro forego
taking éossession under CCP §125&4. To the extent this
rule was racogmended by the Commission in 1960 it is
difficult to quarrel with. But by parity of reasoning,
it Is difficult to uncerstand why the condemnee who
wants to challenge the right to take shouid not be the
beneficiary of the same attitude of fairness. There |
is no reason why Ee should have to sbancon his right
to appeal the right to take or in the aiternative

* / _
undergo enormous financial hardship as a price for

*/ Because awards in condemnation cases reflect the

high values of California land, interest on the award
can mount into surprisingly large figures. In one
case in which § represented ine owner, interest on
the award came to $145,000 per year, and it took
about 3 i/2 years to complete the appeilate review
process., opon't you think that risking $500,000

is a bit steep as price of admission to the appellate
courts? See Regents etc., v. Morris {1968) 266 CA 2d
616, 633-634. ' )




California Law Revision Commission’
September 28, 1970
Page 8§

*/
getting his day in the appellate ccurts.

Stated simply, the condemneé who cﬁa}iénges
the right to take, finds himself the object of invidious
discrimination. This is wrong. | cannot overemphasize
that in the cqntext of the curréﬁt unabashed encouragement
of criminal aﬁ;eals, our law should not impose Draconﬁan
conditions upon an innocent citizen's riéhgfto appeal
what he believes to be an unIawful overreaching by
his government., The substantive law rg]ati:g td the
right to take is enough of a stacked deck,n—! without

making its procedural aspectsprohibitive,

*/  some suggestich was made at the Seprember 1970
meeting that such haerdship can be justified because
the condemnee in such situtations has nhad his
adjudication in the trizl court, and appeal was
in the nature of ar "extra", Caltifornia low,
however, i5 contrary to that suggestion: "“The right
of every man to his day in court is not limited to
the trial court but embraces as wel} his day in
the appropriate reviewing court.” People v. Becker
(1952) 103 CA 2¢ 764, ?6@{33; "The Tight of appeal
is as sacred and inviolablz as the right to a
t_riali . o oY Wuest v. Wuest (1942} 53 CA 2d 339,
5051,

*%/ This view is hardly original with me, See Mcintire,
vare Court Rules Made to Be Broken? = Eminent Domain
Trial Preparation and the Swartzman Case', 43 Cal,
Crate gar Jour. 556, 559-560 (1G68).
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September 28, 1970
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“whep the legisiature, in an effert
to prevent any inguiry of the validity of the
particular statute, s¢ burdens any chal lenge
thereof in the courts that the pafty affected
i$ ‘necessarily constrained to submit rather
than take the chances of the penaities imposed,
then it g;comes a serious question whether the

party is not deprived of the equal protection

of the faws.'" EX Parfe-voung (1908) 209 UL.S.
123, 146, 52 L Ed 71¥, 723. S

This principle has been applied many times by both the
U.S. and California supreme courts, in a variety of
factual contexts. It is indeed difficult to understand
why a condemnee shouid be singled cut as the only kind

of litigant to be placed bayond the palé'of this rule!s
operation., 1sn't his right to final adjudication of

- whether he can keep his own property at least as socially
valuable as a welfare recipient's right to bar the
authofities from searching his home O ascertain whether
he is collecting welfare payments iliegally? See

parrish v. Civil Service Commission (1967) 66 Cal 2d 260,

270-27%, where in the welfare context the court had a great



California Law Revision Commission
September 28, 137C
Page 10

deal to say about the 'doctrine of unconstitutional

conditions", and how disfavered is the principle of

conditioning the exercise of a right on waivers of

other rights., Wwhy shouidntt this principle apply to a
property ownei who hasntt done anything and doesn!t
want anything, except to mind his own business on his
own tand?

Any recommended lagislation relating to
taking possession should recognize and correct the
present enomaly in the law. When the owner is dise
possessed, he should either have ifhe right to draw
down the award withour any enforced "waivers of his
right to appeal the taxing, or in the alternative be
entitled o interest on the award uniil such time as

he can draw it cown withour coercive “strings".

?urj/;;uiy youri?
4 / //’
s e 5;

/" GIDEON KANNER

LI

7
sf./
GK/ms v



Men;omnaum 71-25
EXHIBIT II

LAaw QFFICLES
FADEM AND KANNER

JERROLEG A FADEM : A PROFLSSIOMAL CORBGRATION Cp e P NE
GOETIN KANNLR G508 WILEHIRE BOLLEVARD ) BT o3TE
MICHATL W BENGEH . ARE&® GILE 20N
WitLiAM STOCKLN LOB ANGELES, CALIFORNIA DOOAS )
ALBERY ROBCN
BAMUEL BOBROWSRT .

. October 27, 1970

of Counsii
ROPERT B FINCK

California Law Revision Commission
School of Law :

Stanford University -

Stanford, Californis 9#305

RQ: Hlmotandum 70-HM12

5
Gent jemen:

| have reviewed the above Hemor;nddmf;and'have a
couple of additionsl comments to those | made in my letter
of September 28, 1970. -

First, Memorandum ?0-112 does not really address
itself to the only problem { sought to raise. To say that
there is indeed discrimination against the take-contesting
condemnee, but that it is reusonabie is to gloss over the
problem, ﬁes%des, who says it's reasonablie? - On the basis
of what policy and ethical criteria? On the basis of what
comparative analyéis of permissible and impermissible
discrimination in other fields of the law?

‘ The fact remains, that the imposition of a

financially rufnous condition as prérequisite to appeal,
destroys that right to app;ai. And such schemes, in all
fields other than eminent domain, have - to the best of

my knowledge - uniformliy been condemned and struck down by

[ N




Cziifornia Law Revision Commission
October 27, 1970

"Page Two

the courts as falling within the constitutionally proscribed
doctrine of coerced waivers. For a recent example at the-“

U. S. Supreme Court level (in the labor law context),-see .. .

Mash v. Florida Industrial Commission (1967}, 389 U.S. 235,
239, 19 L.Ed.2d 438, 442. ' |

) * o . * e R

The fnregoingzparagraph hopefully, puts its fnnger

on the heart of the matter. It may weil-be that the Commission
or the staff feel! that owners shquld not have the right to
appéai the right to take, or perhaps not even to contest it

in fhe first placé. if that be so, then the propOSed‘legis-
jation ought to say $0 and stand the gaff of constitutional
review, and of the reaction of the people expressing themselves
through the legislature;-“ﬂuf”such,a drastic and draconian

end should not be sought by indirection. Care should be

exercised hegﬁ'to distlngufsh policy reasons from "environmental

assumptions' and personal predilections.

*/  See Traynor, c Words Could Do H: Justice.
49 Ca'l. L.R, 615,32 113&11
o

.

AT

T




Also, as a practical matter, the rationa 31 %T;
admittedly discriminatory tr'utment of the tske-contesting
owner (Hemorandum’?ﬂ-llz, p.5) does not withstand analysis.
It is said there that the reason for the discrimination is
not to ". . . hinder the condemnor’s ability to utilize the
propérty free of a_ threat of having to return it . . .". But
the condemnor i; always so threatened when the right to take
is appealed, regardless of whether Intergst gn the award does
or does not run. Thus, the reason for the discriminatory
treatment of the take-;ontesting condimmees is exposed not as
a legitimate benefit to the cnndemnqr; bﬁt as a devige opeﬁ!y

designed to discoprage and thereby prevent the final adjudication

oy

-

of the right to take gpn the merits. Surely, I-need nof cite

the countless decisions in which courts have exalted dete}-

mination on the merits as the desirable policy of a rational

judicial system,




1 am perfectly aware of the fact that we live

in a period in which the judiciary has all but abdicated

its right and duty to pass on the constitutionality of

. legislative and administrative acts when the power to
*

take by eminent domain is involved. There are, however,

other views, and these views are inéréaﬁiﬁ§1§thék}h§'-

themselves felt. See e.g., McGee, "Urban Renewal in the

A/

It ought to give us pause to recall that in California

necessity is not justiciable even where there is fraud,

bad faith and abuse of discretion on the part of the
condemnor, People v. Chevalier (1959) 52 C2d 299, 307.
Or, see County of. los Angel . (1964)

224 CA2d . where the court solemnly pronounced a
taking for a2 "Hollywocod Motion Picture and Television
Museum” to be run gt 3 profit as 2 public relations
device for the entertaimment industry {which isn't
noted for its eleemosynary nature) to be a public use.
(For the benefit of those of you who have not fo!llowed
this particular fiasco, the "Museum' was never built;
there never were any real plans or financing for it.
The Anthony property just sits there on Highland Avenue
in Hollywood off the tax rolls. "Public use", indeed!)

L wm - wme




California Law Revision Commission
October 27, 1870 )

=/
Crucible of Judicial Review', 56 Va.L,R. B2E.

The fact remains that the coﬁstitutidns require
vpublic use' as prerequisite to a taking, however much
silly-putty-elasticity that phrase may have acquired. The
fact also remains that the right to take is reviewable on
appeal. |f the Commission feels that these rights should
be done away with, theh it should say so. “But these rights
ought not be undermined or whittled aﬁay by indirection.
in these days, particularly, one should keep firmly in mind
that 1f one part of the Bill of Rights can be disposed of-in
this fashion, so can others. -

The proposed legislation should be amended so as
to preserve the take-contesting owner's right to appeatl free
of onerous or discriminatory conditions, and on the same

basis as the condemnor's right to appeal.

Vg tpuly youss,

q oton_ KANNER -

GKh

*/ it is not only the much-abused process of urban renewal
that is beginning to get its richly-deserved lumps in
the courts. Freeway builders have recently discovered
to their amazement that they too have to obey the law,
at least on occasion. {See Citizens Committee for the
Hudson Valley v;_¥g%gg 1870, §a Eir.i K15 EEE 97,

ederation of Livic Associations v. Airis {1968,

p.C. F
B.C.Cir.J 391

P T L S
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. -+ Memorandum 71-25 .
C - EXHEIRIT ITT

The Superior Court

iif NORTH HILL STREET

RICHARD BARRY 105 ANGELES, CALIFORNIA 20012
SOURT COMMIESIONER

November 24, 1970

Mr, John H. De Moully, Esq.
Executive Secretary

Callifornia Law Revision Commissio
School of Law, Stanford Universit
Stanford, California G4305

Re: Motlons for Orders for Possession

Dear John:

My only interest 1n the above 18 to urge that you do not
recommend leglslation that will burden the courts with a
multitude of noticed motlons on matters which- can with few
exceptions be disposed of by unocbjectlonable ex parte
procedures. '

N

I may not be up to date on this. It 1is impossible for
me to keep up with your massive output. However, I have looked
over the materlal recelved from you and find nothing to indlcate
that there has been any realization of the amcunt of court time
that would be requlred by the procedures that are being proposed.

Presently, in the Central District of this court, we sign
mcre than one hundred Orders for Immediate Possession each month.
The orders are ex parte and mostly routine. They are based on
affidavits as to necessity and as to the security deposit. They
are seldom controversial. They do not become effectlive until
the statutory period of twenty days after - service. If there is
a controversy there 1ls an opportunity to be heard. Perhaps the
opportunity should be extended to sixty or ninety days as you
are presently proposing. However, I do not think the noticed
motlion procedure should be mandatory and 1t should be limited
to cases where the condemnee wants a hearing.

I am mindful of the fact that the right of possession will
probably be extended to all condemners pursuant to your proposals,
" If so, the number of orders will multiply. If each order must be

PN

-]
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Mr. John H. De Moully, Esq.

‘November 24, 1970

Page two :

calendared for a hearing 1t becomes evident that we would have
g massive calendar that would be devoted to the preparation
for and hearing of such matters.

I know your staff assumes that the ex parte application
1s unfair to the condemnee as well a2s unconstitutlional. On
page 9 of your memorandum of 70-112 of 10/15/70, the statement
1s made that & hearing should be had to allow a conteat before
irreversible damage results and "is also an ideal time to allow
the condemnee to challenge the amount of the deposlt, thus
promoting procedural efficiency and conserving Judicial time.”
With respect thereto it is my opinion that a lot of ineffectual
challenges would be invited and there would be a great waste of
Judicial time, Please consider the following: ‘

The important safeguard should be that there is an adequate
opportunity to be heard. It should be recognizZed however that
far from being an "ideal time," hearings on the adequacy of
security deposits seem to be at a time when neither side 1s
prepared for & valuation trial, or if one side is prepared, he
{s unwilling to make full disclosures on a unilatersal basis,
There are exceptions, of course, but valuation pursuant to
declarations is about all that 1s avallable at that stage in
the proceedings. At that point, settlement eonferences are
usually hopeless even though we know that all but a small per-
sentage of the cases will eventually be settled. A valuation
trial is generally not necessary at all. When a trial 1a
necessary then both sides should be well prepared. It seems
unrealistic to schedule unproductive valuation trials over
security deposits or trials over the right to take simply
because an order for possession is requested. I do not mean to
suggest that securlty deposits cannot be challenged successfully.

They can be, but I see no advantage to a procedural routine in

cases where no challenge is offered.

. I seriously doubt that the Sniadach case (395 U.S. 337)

" means that orders of immediate possession cannot be obtained

except on noticed motion. The Sniadach caze 1f not limited to
attachment of wages does not necessarily apply to every
possessory wrlt and particularly if there is ample notice and
opportunity to be heard. It seems impractical to give
constitutional dimension to procedures so that hearings have
to be scheduled when no owner has requested a hearing.

-9~ _



' Mr, Jdohn H. De Moully, Esq.

Nowvember 24, 1970
Page three

In most cases there is no reason why anyone would request
a hearing. There 1s no element of surprise., Mostly, the date
of possession nas been agreed to. 0Often and probably in most
cases, no occupant is dlsturbed. The propertiy may be vacant
land. The part taken may be far from any structure. Street
widenings and other public works often reculire possession
without requlring that the occupants glve up possesslon,

I hope you will conslder the foregolng as sufflclent to
deter the adoption of required notlced motlons or the requlrement
that the court recelve evidence for the purpose of maklng numerous
determlnatlons in cases where nelther possesslon nor the deposit
has been contested.

With bqst regards,

A

Richard Barry
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Mavel: B, 1971

¥r. Richas? Jarre

Comrt Coemiosigoer

The Supowioy (et

11X Sorth Fill Stwmet

Los Angales, Seliferntin $00L2

Doar Nr. Barrs:

Toar lettar of Foveiser 2%, 17U, peinting out tee dravkacks of a
neticod-notics precedurn for famedicte posocsaicm, 12 mest peranasivg,
e would appreciate 1t very much if yem weuld cmment en the fallowing
wpaoifio sroblems whiieh bave sveccrand the Cammianimm.

You make the point thsi, sfaammmmmnmu
lasved and the cdndames e domn ebjoctien to 4o ender, be will hawe
an epportenisy Lo by beerd. Cenld yeu further claberata upes prosmmt
procsdures vharaly thic 10 scocplichedt 7t ic sur mmderotandisg thot
a stay 13 zat amiishic &ud Shat weits veviewing sush vn order ave dife
ficult &n dbdair,

It boa boe nasgerted thot b cwmdesea whe hel ad an dMmevte ooder
issosd ageinet him stamie Little chamer of gottioe & Juige to wevaras
the grder bespume, ames the Jodge bes wedn & dsoislmm, he 1z yvivsiant
te adnit ke war urowg. Hue thix sise baus your experiencs, 2 are you
ebie te acceriaim this nulot at ally

A majar aokepn uppiered te Ba thut & nuoidosdeestion will fovos a
meesive ceiendar feor hoarings. Bat 08 Semlasion's buckyrsund ssudy,
pregared dy Br. Tovler, intiwgles ihat o miu&mﬁim prcosdune will
VOaULY DS MO gmcm Liwe thevw am 4 powrte puecedurs i most cason.

Dimpositice of the vetien, havewr, does not oetatil ocoaidsvution
ef smy evidenso or matters nedt acnsidercd, at lomsk ia theery, o0
e parts applicotien. Ac awyr evidance affersd hy the propecty

omar sguld bo presested Dy affidevit oo dellavetion, dicperition
of the mebiom in the great majority o coses should yravs to be as
m&iﬁmumiumtsmwmmmwm [!ayl@




Nr. Barry e Mereh 5, 1971

Is this hﬂﬁ:m carrect?

You indicete in your letier that it would bs uwise to encoursge
valuaticn dloputes prisr to ¥Eial becauss neither side ia prejared or
willing to nter into such & determinatien at such an early time. None-
theless, security depoaite are being challenged at present, Do you find
these challenges imeffeciuel or wasted? What are the presant circum-
stances surrcunding sush challesnges?

Whan the cuiuim first recomnssded immadiate possessionpproce-
dures in 1980; it recammnded a systam much as you suggeste-ex yarts
order with a2 subseguent opportunity upos metion of the condamnes to stay
for hardship er vacante for lack of imsmediate possession authority. The
provisions for mbsequant stiteck o the ovder wore deleted by the Legis-
Jature fer two ressons: {1) sroviston for stay would permit the ceurts,
rether than the sdministrative agencies, to determine the essentiaily
siministrative question of the veed Tor eerly possession; (2) cearts are
already antherized wunder other Cods of Civil Procedure sections (vix.
farmer Sectlen $%7) to vacste or modify orders issued em ex parts appli~
cation witheut notice sr hemring., Would ysu cire te comment on the merits
of these arguments? :

Pinelly, you are aware that the Comnirzzion's rscommwndation would
extend the right of immedizts possessisa to il authorised condemnors.
™e result of this axtenzliea may wall te that condemmors of lasser stature
than Public Works and Water Reseowrgss will be inveived in taking preperty
when not raalily aeeensary ar in tskinge Wmsad upon izsdequate ssaurity
dupesits, Thease preblsus may bu sggrzvaiod by the fact thet thare will
be residenis diecpossessed Ty such activity, for the takings may well be
within eltiss Tor aschopls or parke rether then ix ruml aveas for ressrs
vodts or road widenipg. If such & speculative situmtion were %o remuit,
would this affect your Joigami conosruing thn mﬁtt af neticsd-motien

procedures?

We woeuld very much approciste veur views end infersution comceraing
thase problems. Yhe staly iz st prosent eugsged iz revisisg Jamerandws
“TO=112 and hopes to present it to the Comsissicn within the next few

menths. A prampt response, if possible, weuld help tha Camission im-
amnsely in cencleding its work on immediste possesalomn,

- Bincerely,

Bethaniel Starling
Legal Counsel :

nBiad
._...5’.._.
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| | Che Superior Court
' 11t NORTH HiLL STREET

RICHARS BARRY  LOS ANGELES, CALIFORNIA 80012
COURT COMMISEBIDNER

March 26, 1971

Nathaniel Sterling, Esdq.
: Legal Counsel
. - California Law Revision Commission
[ School of Law - Stanford University
: Stanford, California 94305

Dear Mr. Sterling:

T shall try to furnish you with the further information re-
quested in your letter of March 4, 1971.

i As to the opportunity to be heard: if the tsking of posses-

| sion is objectionable then it is my opinion that the court

: can certainly vacate or modify its Order of Immediate Posses-
sion upon good cause being shown. The condemnee may present
an ex parte order with a supporting declaration. Setting
aside one ex parte order with another is generally unsatis-
factory in cases of apparent controversy. Therefore, the court
can be expected to make a limited ex parte order to provide
that the effective date of possession will be deferred untll
the controversy can be resolved on a noticed-motion, Although
such motions are infrequent, 1t has been my experience that
they can be employed successfully. If they have obvious merit,
they may even be conceded by & condemner (e.g., an erroneous
description, a defective resclution or an evaluation that
failed to consider some essential factor such as deprivation
of access, etc.).

N

The above seems fundamental to me. Even when the effective
date has gone by, the court is nct powerless. The controversy
may arise at any time before actual possession. For example,
when a writ of assistance is requested, the court is naturally
hesitant about lending & hand to such a harsh procedure unless
there is a very convincing affidavit. In this connection we
also usually require a noticed motion in cases of apparent con-
troversy. Condemners with possessory orders are empowered to
remove persons and improvements but, of course, they never do
without & further order directing the sheriff to remove people.

e i The court has inherent power over its orders, and I see no ‘

- reason not to vacate or modify an order if there 1s proper cause,

- and particulaerly when there is & hardship on one side and no
prejudice will result to the other side. Although the law may

-5




March 26, 1971

Nathaniel Sterling, Esqg.
" Page two

not be too explicit, I cannct Imagine an agppellate court re-
versing & trial court for exercising sound discretion in that
respect. '

I do not agree with the idea that any Jjudge would be reluctant
to reverse an ex parte order. By doing so, he does not "admit
he was wrong" as suggested in your letter. It is more likely
that the court will conclude that the order was correct when
made, but based on an additional factual showing, there 1l1s

- good cause to make a new order, I find it very difficult to
belleve the assertion that a condemnee "stands l1ittle chance...
once the judge has made & decision...” on an ex parte order,

It is the nature of such orders that they are dictated by that
which is offered by one side., In the infrequent instances when
the other side is heard from, the court must then decide which
gide is right. Good cause appearing, the earlier order shouwld
be set aslide without the slightest reluctance.

The ex parte orders I sign each day are usually pert of a large
pile that will also include other 'chamber business” such as
Judgnments pursuant to stipulation. They are all thoroughly
checked by one of my clerks. Unless a question is ralsed cleri-
cally, I do not have cccesion to devote much time to these ex
parte matters, desplte their large volume, . I do not think it
1s correct to assume that noticed-motions cculd be handied as
expeditiously. There would be conflicting declarations in most
cases, and they are usually difficult to weigh without cross-
examination., A hearing would be essential in most cases., Qther-
wise, the courti might be faced with no reasonable basis for
selecting one declaration over another, In any event, making
all of the determinations required in your proposed Section
1269.02 would seem to provide an adversarial potential over
"Pindings” on matters that generally have not and should not
now be made into subjects of controversy and unnecessary judi-
clal review and scrutiny. Many attorneys would feel a duty

to a client would require them to file something in oppesition
and appear in matters that are presently handled ex parte and
without controversy. As I szid before, the safeguard should

" be the opportunity to be heard. However, a hearing should not
be had unless requested. On any noticed-motion procedure, the
court is obkliged to review each case and arrive at tentative
conclusions in advance, if possible, to expedite the hearing.
Each hearing would be followed by at least one minute order,
prior to a formal order. I cannot agree that such procedures
would be as expeditious as ex parte procedures in most cases.

I belleve that motions (in opposition to possession) should

be permitted but certainly should not be a regquired procedure
for orders of immediate possession.

__.7- | _ )
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March 26, 1971
Nathaniel Sterling, Esaq.

Page three

You ask about challenges to security deposits and if they

are ineffectual and wasted. They can be effectual. For
example, if there is an entire taking, a need for money to
purchase other property, which may be in escrow, a property
owner's counsel may choose to disclose enough of his valuation
data to overcome anything offered by the condemner. Such
motions are not often made. In such cases, I suspect the
owner often recelves encugh cooperation from the condemmer so
that he is not forced to move before he can arrange his finan-
¢ing, and usually, this is accomplished by means of settlement.
In the more controversial cases, and particularly with a large
severance damage claim, nelther side is willing to go to trial

. over the securlty deposit. If settlement negotiations are

promising, there 1s usuelly no desire on either side to fight
about the amount of the deposlt. If the case 1s not going to
be settled, the appralszer for the owner is usually gathering

valuation data until it is time for the exchange of such data.
Until then, each side is usually playling it close to the vest.

I do belleve it is generally true that early trials over secu-
rity deposits do not occur often because nelther side is ready
and the time of appralsers is so expensive. For settlement
purposes, the appralser can "eyeball" the property. For con-
vincing testimony, they must be prepared to do a great deal
more than that elther on direct or cross-examination, '

You ask for my comments on the authority of the court to stay
possession. There are no special provislons therefor or for
writs of assistance, that I am aware of. C.C.P Section 187
would provide basls jurisdiction and Section 937 would be in
point. As indicated, I belleve such authorlity is inherent, -
Certainly it would be an abuse of discretion to stop an entire
project just because an issue has been ralsed, but if 1t appears
that irreparable damage may result to an individual if he 1s
not afforded a chance to prove there is no public purpose in
taking his property (in excess takings, for example), then
surely the judicial ingqulry must be made.

FPinally, you ask if my Jjudgment concerning the merits of
noticed-motion procedures might be affected by extension of the
possessory authority to condemners of "lesser stature." I do
not think so, I belleve all cases should be treated alike in
this respect and that a right of a noticed-motlion to challenge
the authority should be sufficient. The public school districts
are represented by County Counsel. - The smaller citlies are
generally represented by counsel whe are the City Attorney for
& number of cities or by Special Counsel, In any event most
of their cases 1in which possession is involved are presently
for public street or road purposes and such counsel are familiar
wlth, and knowledgeable about, the requirements for Order of

8 )
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March 26, 1971

Nathaniel Sterling, Esqg.
Page four '

Possession.

By this elaboration I am not sure that I have added anything
that will be very helpful, and I hope I have answered your
guestions,

I am pleased that you have found my views persuasive because

T do feel that burdensome court procedures must be avoided in
this respect and wherever possible, In that connection, it
does seem that eminent domain must be kept in the market place,
with 1itigation as & last resort. The work of your commission
in providing such assistance as moving expenses for a pro-
perty owner must surely encourage public purchases without a
need for judicial intervention. Bonus payments, where appro-
priate, and less control by funding agencles it seems to me
could provide relief for taxpayer and property owner allke.

These views are my own, As you know, this court has proposed
legislation for judicial reform (not material here, as far as
I am aware) and we are all asked not to speak for the court
lest our statements be misinterpreted as court policy related
to the court!s present effort.

I am sorry that it has not been possible to reply more prdmptly
to your letter,

Richard Barry
RB/cb
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The Superior Court

HE NORTH HiLL STREET

RICHARD BARRY LCS -ANGELES, CALIFORNIA 90012
COURT COMMISBIONER

April 2, 1971

Nathaniel Sterling, Esq.

Legal Counsel

California Law Revision Commission
School of Lew - Stanford Unlversity
Stanford, Californmia Q4305

Dear Mr. Sterling:

In my letter of March 26 the third full paragraph on page
three should be corrected at line four so that "basis
reads "basic.” The word "o0ld" should precede the cited
section (937) ard section 473 should also have been cited.

As to the lack of authority generally for vaeating orders
that were granted as distinguished from orders denled see
45 State Bar Journal 483 {1970). The article appears to be
thoroughly researched although I note that section 937 1=
cited as existing authority. '

I should like to add that it seems logical that Orders of
Possession be viewed as having been granted conditionally

in the sense that they do not become effective untll there
has been a compliance with section 1243.5 and the terms of
the order. Upon a showing that the terms including the
immediate need or that any jurisdictional facts were in-
correctly stated in the documents that had supposedly sup-
ported the order, then surely the court ghould not permit

the order to have iis intended effect. For example, if in
opposition to an application for a writ of assistance the
court becomes aware of the fact that a condemner did not have
authority from its own legislative body to enter upon the
remainder of the subject property and sever portions of a
building and therefore should not have been granted such
authority in the Order of Possession (although the affidavits
had supported the order), would it not be error for the court
to refuse io vecate its said order? I think the court would
abuse its discretion by such a refusal. By the same token,

I believe the court does have continuing discretion to vacate
a vold order and all reasonable discretion to vacate or amend
a possessory order upon timely application and to see that

- "/D.,



Nathanlel Sterling, E=q. -2~ April 2, 1971

the ends of justice are best served thereby. I do not
believe an ex parte Order of Possession can ever be
held to be with prejudice agalnst an opportunity to
be heard in opposlition thereto.

Sincerely, (ﬁb1mﬂ,hv/'

Richard Barry

RB:sd
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Memorandam 7L-25
EXHIBIT IV

COMPREHENSIVE STATUTE § 1269.01

Staff recommendation April 1971

§ 1269.01. Order for immediate possession

1269.01. (a} If the plaintiff is a public entity or public utility,
the plaintiff may apply ex parte to the court for an order for possession
under this chapter at the time of filing the complaint or at any time
after filing the complaint and prior to entry of Jjudgment.

(b} The court shall make an order that authorizes the plaintiff to
take possession of the property if the court determines all of the fol-
lowing:

(1) The plaintiff is entitled to take the property by eminent
domain.

(2} The plaintiff needs possession of the property prior to
Jjudgment.

{3) The plaintiff has deposited the amount indicated by an appraisal
to be the campensation for the taking of the property in accordance with
Chapter 1 {commencing with Section 1268.01).

(c¢) The order for possession shall:

(1) Describe the property to be acquired, which description may be
by reference to the complaint.

(2) State the date after which the plaintiff is authorized to take
possession of the propsrty, which date shall be not less than 90 days

aftar the service of the order.

-1-




COMPREHENSIVE STATUTE § 1269.01

Staff reccmmendation April 1971

Comment. Section 1269.01 prescribes the procedures to be followed in
order for the condemnor to obtain immediate possession of property. With
respect to the relief available from an order for immediate possession, see
Section 1269.02.

Subdivision (a). Subdivision (a), like former Code of Civil Procedure

Section 1243.5(a) provides an ex parte procedure for obtaining an order for
immediate possession. It further permits the condemnor, if a public entity or
public utility, to make application for an order for possession prior to judg-
ment in any condemnation case. Under former Code of Civil Procedure Section
12Lk3.4, possession prior to judgment was allowed only if the taking was for
right of way or reservoir purposes, and the right to immediate possession was
limited to certain public entities; public utilities did not have the right to
obtain immediate possession.

Subdivision (b). Subdivision (b) specifies the determinations a court

must make before it may issue an order for immediate possession. The required
determination that the plaintiff is entitled to take the property by eminent
damain, and thet it has dsposited the amount of probable just compensation, is
derived from former Code of Civil Procedure Sectionm 1243.5(b). The require-
ment of a determination that the plaintiff is suthorized to take immediate
possession, formerly found in Code of Civil Procedure Section 1243.5(b), has
been deleted since only authorized condemnors may spply to the court under
subdivision (a)} of Section 1269.01. The requirement that plaintiff show a

need for irmediate possession is new to California but is based upon comparable

-oa




COMPREHENSIVE STATUTE § 1269.01

Staff recommendation April 1971

provisions in other jurisdictions. 8ee, e.g., I11l. Stat. Ann., Ch. 47, §§ 2.1-

2.3 {Supp. 1966)}; Dep't of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d 537,

150 N.E.2d 124 (1958). 8See also Taylor, Possession Prior to Final Judgment in

California Condemnation Procedure, 7 Seanta Clara Lawyer 37, S51-86 (1966).

Subdivision {c). Subdivision {c) describes the contents of an order for

possession. The contents are substantially the same as those of former Code
of Civil Procedure Section 1243.5(b), However, the requirement that the order
state the emount of the deposit has been eliminated since Section 1268.02 re-
gquires that a notice of the making of a2 deposit be served on interested parties.
The requirement that the order state the purpose of the condemnation has been
amitted since immediate possession is now authorized for any public us=, And,
the requirement that the order describe the "estate or interest" sought to be
acquired has been omitted ag unnecessary since the term "property" includes
rights and interssts therein. See Section 101 (defining “property").
Subdivision (¢} incorporates the additional requirement of a 90-day period
following the service of the order before possession can be physically assumed.
Because the order is obtained on ex parte rather than noticed motion, the time
period is computed from the date of serviece rather than the date of the order.
See Sectioﬁ 1269.04{b). The 90-day pariod is & minimum pericd; it is in the
court's discretion and is subject to extension under conditions specified in
Section 1269.02. The period is slso subject to decrease in cases of emergency.

See NOTE to Section 1269.04.




COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

§ 1269.02. Authority of court to stay or vacate order

1269.02. At any time after the court has made an order authorizing
immediate possession and before the plaintiff has taken possession pur-
suant to such order, the court, upon motion of the owner of the property
or an occupant of the property, and upoh considering all relevant infor-
mation, including the schedule or plan of operation for execution of the
public improvement and the situation of the property with respect to
such schedule or plan, may:

(a) Stay the order if the hardship to the moving party of having
possession taken at the time specified in the order clearly outweighs
the hardship to the plaintiff of =z stay.

(b) Vacate the order if it determines that the plaintiff is not
entitled to take the property by eminent domain, does not need posses-
sion of the property prior to judgment, or has not deposited the amount

indicated to be the campensation for the taking of the property.

Comment. Section 1260.02 is new. It grants authority to the court to
stay or vacate an order for immediate possession upon motion of the property
owner or occupant. Of course, failure of a party to make a motion to stay
or vacate an order is not an sbandomment of any defense to the condemnation
sction or procesding.

Subdivision (a). Subdivision (a)} permits the court to stay an order for

possession if hardship to the dispossessed clearly outweighs the hardship

to the condemnor that would be caused by a stay. Sipnce the minimum periocd

k-




COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

for an order of immzdiate possession under Section 1269.01 is 90 days, cases
where an extension of time is appropriate will be rars.

Subdivision {b). Subdivision (b) permits the court to vacate an order

if it finde that the requirements for immediate possession prescribsd in Sec-
tion 1269.01(b) have not been complied with.

Review of orders authorizing or denying possession. Under former statutes,

judicial decisions held that an appeal may not be taken from an order author-
izing or denying possession prior to judgment. Mandamus, prohibition, or cer-

tiorari were held to be the appropriate remedies. See Central Contra Costa

Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d k62 (1950); Weiler

v. Superior Court, 188 cal. 729, 207 P. 2b7 {1922); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); City of Sierra Madre v. Superior

Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). However, an order for
possession following entry of judgment has been held to be an appealable order.

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d

349 (195L). No change is made in these rules as to orders made under Sections

1269.01 and 1269.02 or Chapter 3 {commencing with Section 1270.01).
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OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

CHAPTER 1.

CHAPTER 2.

— o — e wem -

DEPCOSIT OF PROBABLE JUST CCMPENSATICN PRIOR TO

JUDGMENT _ _ o ____
§ 1268.01. Deposit of amount of appraised value of
property _
§ 1268.02. Service of notice of deposit _ _
§ 1268.03. 1Increase or decrease in amount of deposit
§ 1268.0k, withdrawal of deposit prior to Jjudgment _
§ 1268.05. Procedure for withdrawal _ __
§ 1268.06. Security vhen amount in excess of original
deposit is withdrawn _ _ _ _ _ _ _ _ _ _ _
§ 1268.07. Withdrawal of deposlt after entry of judement
§ 1268.08. Withdrawal waives all defenses except claim
to greater compensation
§ 1268.09. Repayment of amount of excess withdrawal
§ 1268.10. Limitation on use of evidence submitted in
connection with deposit _ _ _ _ _ _ _ _ _
§ 1268.11. Deposit in State Treasury unless otherwise

§ 1269.01.

§ 1269.02.
§ 1269.03.
§ 1269.04.
§ 1269.05.

required

e o man v o e e e me o oma

Application for order for possession prior
to Jjudgment

— s e A L s e S EEE e e R e A e
——— A ——— o — e — w— m— w— w— w— — -

Deposit for relocation purposes on motlon of
certain defendants

aie

12

13

1k

15
16

17
18
2l

22

23



Page

§ 1269.06. Right of plaintiff to take possession after
vacation of property or withdrawal of

deposit _ _ _ _ _ _ _ _ _ _ _ _ _____ 25

§ 1269.07. Taking possession does not waive right of
appea 26
§ 1269.08. Court may enforce right to possession o 27
CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT 28
§ 1270.01. Deposit after judgment_ _ _ 29
§ 1270.02. Order for possessiom_ _ 30
§ 1270.03. Service of order _ _ _ _ 31
§ 1270.0k. Increase or decrease in amount of deposit _ 32
§ 1270.05. withdrawal of deposit _ _ 33
§ 1270.06. Repayment of amount of excess withdrawal 34

§ 1270.07. Taking possession dees not waive right of
appeal : 35

§ 1270.08. Ceposit in State Treasury unless otherwise
required 36

— et A o e e s = e mee Ee e e e —

~ii-



COMPREHENSTVE STATUTE § 1268.01 et seq.

Tentatively approved Saptember 1970

DIVISION 7. DEPOBIT JF PRORARLE JURT COMPEN.
SATION PRIOR TO JUDUMESNT: OBTAINING POS.
SESSION PRIOR TG FINAL JUBGMANT

Rote: Unless otharvise specified, all section refcrences

are to the Tentative Exinent Domain Code.

CHAPTER 1. DEPOSIT OF PROBAELE JUST COMPENSATION
PRIOR TO JUDGMENT

Comment. This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions ofsSection 12435 that relate tg
the deposit and withdrawsl of compensation prior to Judgment,
this chapter the eondemnor may deposit the amount indicated by an
appraizal to ke the compensation for the taking of the property {in.
cluding sny damage incident to the taking) at any time after filing
the complaint and prior to the entry of judzment. The deposit may be
made whether or not possession of the property iz fo be ta¥sn, This
deposit serves a number of purposes:

(1; It ix a condition to obtaininy an ovder {or posscssion prior fo
entry of judement under Chapter 2 {commensing with Heetion
1269.01;.

(27 It mauy entitle the condemnor e obtoin an order for pessession
after entry of judgmeat under Chenter 3 {commencing with Beetion
1270019, See Section 127002, e

{37 In some cases, it fixes the date ol vabuation, Bee 577 (Code of Civil
Procedure Sec-
tion 124Gal.

Code of Civil
Procedure

{4) If the deposit is withdrawn, interest conscy on the amou:st with-
drawn on the date of withdéraws], and inferest ceasis in any event on
the amount deposited apon entry of judgment, Bee g——

(3) If the deposit is withd=awn, the withdrawal «ntitles the plaintiff
to an ordsr of possession. See Section 1269.06, .

The deposit v be mads after judgment is no! governed Ly Cha?Ee:
1, but iz covered by Chapter 3 (commencing with Seation 12700011
However, deposits raade under Chepter 1 mey be increased to the
gmount of the judgment after eniry of judgment. See Seetiem
1268.03{b). .

[Code of Civil
Procedure Sec-
_ tion 12550 ].

wl=



COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

Section 1268.01. Deposit of amount of appraised value of property

1268.01. (a) At any time after filing the complaint and
prior to entry of judgment in any proeeeding in eminent do-
main, the plaintiff may deposit with the court the amount in-
dicated by the appraisal referred to in subdivision (b} to be
the compensation for the taking of any pareel of property
included in the complaint, The deposit may be made whether
or not the plaintiff applies for an order for possession or in-
tends to do so.

(b} Before making a deposit under this seetion, the plain-
tiff shall have an appraisal made of the property for which
the deposit is to be made. The appraisal shall be made by an
expert gualified to cxpress an opinion as to the value of the
property. ’

{e) Subject to subdivision (d), before making a deposit
under this section, the plaintiff shall have an expert gualified
to express an opinion as to the value of the property prepare
a statement of valuation data justifying the appraisal referred
tp in subdivision (b). The statement of valuation data shal
set forth all amounts, opinions, and supporting data required
by [Code of Civil Proeedure Section 1272.0%]to be included in
a statement of valvation data with respect to:

{1) The value of the property or property interest being
valued.

(2} If the property is a portion of a larger parcel, the
amount of the damage, if any, to the remainder of the larger

pareel,

(3) If the property is a portion of & larger pareel, the -
amount of theyhenefit, if any, to the remainder of the larger @
pareel. :

{d} Upon ex parte applieation, the eourt may make an
order permittiug the plaintiff to defer preparation of the state-
ment of valuation data for a reasonuble time not exceeding 50
days from the date the deposit is made if the plaintiff, by
affidavit, presents facts showing that an emergency exists and
that the statement of valuation data cannot reasonably be pre-
pared prior to making the deposit.

Comment. Seetien 1268.01 is new. In eontrast with former practice,
(1} the deposit may be made without obtaining the court's order
therefor and without regard to an order for possession and (2} the
amount of the initial deposit is determined by an appraisal obtained
by the plaintiff, rather than by the court upon ex parte application of
the plaintifl. Under Section 126803, however, the amount deposited
‘may be determined or redetermined by the court on motion of any
interested party.

- The words “‘any parcel of property inchuded in the complaint” have
been used to malke clear that a deposit may be made for one parcel only
even though, under [Code of Civil Procedure Section 1244), several
pareels 1nay be ineluded in one complaint. See Weiler v, Superior
Court, 188 Cal. 729, 207 Pac. 247 (1922).

As used in this seetion and in this chapter, “‘compensation'’ refers

“to all elements of compensation, including the value of the property
aetnally taken and any severanee or other damages less those special

. benefits, if any, that are required to be offset agninst such damages.
8ee [Code of Civil Procedure Section 1244 Evidence Code Seetions 811
and 812, Iowever, pre-judgment interest is not required to be esti-
mated or deposited under this section because the termination date of

- such interest and the ultimate effeet of any offsats would be speculative
at the time the depesit is made. .

-



COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

The appraisal reguired by subdivision (b) and the statement of
valuation data reyaired by subdivision {¢) may be made either by a
member of the condemnor's appraisal staff or by an independent
appraiser.

The statement of valuation data required by subdivision {¢) is neces-

_ sary-to enabie the plaintiff to comply with Seetion 126302 which re-

quires the notice of the depesit to be aceompanied by or to refer to
the statement of valvation data which Justifies the amount of the
deposit. The requireé statement must contzin gl the informution
required to be incluced in a statement of valuation date. See[Code of

. Civil Procedure Seetion 1272.02 (edded by Chapter 1104 of the Stai-

utes of 1%67)] which requires that sueh a statement set forth the
appraiser’s opinjuas as to the property’s value, severance damages, and
special benefits and specified items of supporting data, ineluding ““eom-
parable’ transactions, to the extent that the opitions are based
thereon. An appraisal report eontaining all of such information could
be used as a statement of valuation data. SeelCopg Cv. Proc. §
1272.02(H)). .

Under emergency circumstances, it may be possible to make only a
rough, preliminary appraisal of the property. In sueh cases, sub-
divigion (d) permits the plaintiff to apply ex parte to the court for an
order permitting the plaintiff to defer preparation of the statement of
valuation data for a reasonable time not exceeding 50 days from the
date of the deposit. Even where the plaintiff obtains such an order,
the order does not relieve the plaintiff from depositing the amount of
its appraisal of the property.



COMPREHENSIVE STATUTE § 1268.02

Tentatively approved September 1370

Section 1258.02. Service of notice of deposit

1268.02. {a) {n making a deposit pursuant to this chap-
ter, the plaintiff shall serve a notice that the deposit has been
made on all of the other parties te the proeeeding who have
an interest in the property for which the deposit was made.
Service of such notice shall be made in the mammer provided -
n Bection 1269.04 for service of an order for possession.

{b} The notice shall either {1) be zccompanied by a copy
of the statement of valuation date referred to in subdivision
(e} of Sectivn 1268.01 or (2) state the place where and the
times when such statement may be inspectedg If the notice {&nd copied. )
designates a place where and times when the statement may

be inspectedy the plaintiff shall make the statement avsileble
to all parties who have an interest in the property at sneh |
place and times, ‘

(¢c) If the plaintiff has obtained an order under Section
1268.01 deferring completion of the statement of valuation
data, the plaintiff shall comply with subdivision {a) on mek-
ing the deposit and shall comply with subdivision {b) apon
completion of the statement. :

Comment. Section 1268.02 is new, It requires that notice of the de-
posit be given in all cases to facilitate motions to change the amount
_of the deposit {Section 1268.03} or applications to withdraw the funde
depogited (Sections 1268.04 and 1268.07).

lj



COMPREHENSIVE STATUTE § 1268.03

Tentatively approved September 1970

Section 1268.03. Increcse or decrease in amount of deposit

1268.03. {a) At any time after & deposit has been made
pursuant to this chapter, the eourt shall, upon motion of the
plaintiff or of any party having an interest in the property
for which the deposit was made, determine or redetermine
whether the ameunt deposited is the probable amount of com.
pensation that will be made for the taking of the property.

{b) If the court redetermines the amount after entry of
Judgment and before that judgment has been reversed, va-
eated, or set agide, it shall redetermine the amount to be the
amount of the judgment. If a motion for redetermination of
the amount is made after entry of judgment and a metion
for a new trial is pending, the court may stay its redetermina-
tion until disposition of the motion for a new trial.

' {¢) If the plaintiff has taken possession or obtained an order

for possession and the court determines that the probable

amount of compensation exceeds the ameunt deposited, the
court shall order the amount deposited to be increased ac-
cordingly. )

(d) Tf the court determines that the probable amount of
compensation exceeds the umount deposited and the amount
on deposit is not increased accordingly within 30 days from
the date of the eourt’s order, no deposit shall be considered

to-have been made for the purpose of{ subdivision (f) of See-

tion 12492 of the Code of Civil Procedure].

(e} After any amount deposited puranant to this chapter
has been withdrawn by a defendant, the court may not deter-
mine or redetermine the probable amount of compensation to
be less than the total amount already withdrawn,

(f) The plaintiff may at any time increase the amount

deposited without making a motion under this seetion. In such
case, notice of the increase shall be served as provided in
subdivision (4} of Section 126802

Comment. Section 1268.03 is new. It supersedes Code of Civil Pro-
cedure Seetion 1243.5(d) which provided for redetermination of the
amount of probable just compensation. As to the duty of the plaintiff
and the power of the comrt to maintain the deposit in an adequate
amount, see &. H. Deacon Inv. Co. v, Superior Court, 220 Cgl. 392, 81
P.2d 872 (1934) ; Marblehead Land Co, v, Superior Conrt, 60 Cal. App.
644, 213 Pae. 718 (1423).

Under[subdivision (f) of Code of Civil Procedure Seetion 1249a} the
making of a deposit under this chapter establishes the date of valuation
_unless an earlier date is applicable. Subdivision {d) of Section 1268.08
denies that effect to the making of a deposit if the amount deposited
is determined by the court to be inzdequate and is not inereased in
keeping with the determination. Subdivision {d) applies only where the
plaintiff has net taken possession of the property; if the plaintiff has
taken possession, subdivision (¢} requires that the plaintiff inorease
the amount of the deposit in secordance with the court’s order.

Section 1268.09 provides for recovery of any excessive withdrawal

after final determinution of amounts in the eminent domain proceeding,

No provision is made for recovery, prior to such final determination,
of any amount withdrawn. Accordingly, subdivision(e) prevents de-
termination or redetermination of the amount of probable compensa-
tion to be less than'the total sum withdrawn,

Subdivision (f} of Section 1268.03 is included primarily so that the
deposit may be increased after entry of judgmeni without the need
for a court determination under this seetion.

“Fu

Nothing in this
subdivision pre-
cludes the court
from meking a

determination or

redetermination:
that probable
Just compensation
is greater than
the amount with-
drawn.




COMPREHENSIVE STATUTE § 1268.0h4

Tentatively approved Ssptember 1970

Section 1268.04. Withdrawal of depasit prior to judgment

1268.04. Trior to entry of judgment, any defendant who
has an interest in the property for which a deposit has been
made under this chapter may apply to the court for the with.
drawal of all or any portion of the ameount deposited in ac-
cordanee with Sections 1268.05 and 1268.06. The application
shall be verified, set forth the applicant’s interest in the prop-
erty, and request withdrawal of a stated amount. The appli-
cant shall serve a copy of the application on the plaintiff.

Comment.  Seetion 1268.03 is derived fron;rSectiﬂn 1243.7(a), (e).

(former Code of Civil Proce@




COMPREHENSIVE STATUTE § 1268.05
Tentatively approved September 1970

Section 1268.05. Procedure for withdrawal

1268.05. (a) Subjeet to snbdivisions {¢) and (d),

. the court shall order the amount requested in the ap-
plmatn_:-n, or sueh portion of that amount as the applieant may
be entitled to receive, to be paid to the applicant. No with-
drawal may be ordered until 20 days after serviee of & eopy
of _the. application on the plaintiff, or until the time for all
.obJectwns_. has expired, whichever is later.

. {b) Within the 20-day period, the plaintiff may file objee-
tions to withdrawal on the grounds:

(1) That other parties to the preeeeding are known or be-
lieved to have interests in the property ; or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) or in Seetion
1268.06, or that the amount of such an undertaking or the
sureties thereon are insufficient.

{e} If an objection is filed on the ground that other parties-
are known or believed to heve interests in the property, the
- plaintiff shall serve or attempt to serve on such other parties a .

notice that they may appear within 10 days after such serviee -
and object to the withdrawal. The notice shall advise snch par-
ties that their failure to object will result in waiver of any
rights against the plaintif? to the extent of the amount with-
drawn. The notice shall be served in the manner provided in
subdivision (§) of Section 1269.04 for service of an order for
possession. The plaintiff shall report to the eourt (1) the names
of parties served and the dates of service, and {2) the names
and last known addresses of parties who have neither appeared
in the proceeding nor been served with process and whom the
plaintiff wes unable to serve personally. The applicant may
serve parties whom the plaintiff has been unable to serve.
Parties served in the manner provided in subdivision (d) of
Section 1269.04 shall have no elaim against the plaintiff for

* compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain liable to parties having
an interest of record who are not so served, but if such
liability is enforced the plaintiff shall be subrogated to the
_rights of sueh parties under Section 1268.09.

{(d) If any party objects to the withdrawal, or if the plain-
tiff s0 requests, the eourt shall determine, upon hearing, the
amourts to be withdrawn, if any, and by whom.

{e) If the court determines that an applicant is entitled
to withdraw any portion of a deposit that another party claims
or to which another person may be entitied, the court may re.
quire the applieant, before withdrawing such portion, to file
an undertaking. The undertaking shall secure payment to such
party or person any amount withdrawn that exceeds the
amonnt to which the apphicant is entitled as finally determined
in the eminent domain proceeding, together with legal interest
from the date of its withdrawa). If withdrawal is permitted
notwithstanding the lack of personal service of the application
for withdrawal upon any party to the proceeding, the court -
may also require that the undertsking indemnify the plaintiff
against any liability it may ineur under subdivision {(c¢). The
undertaking shall be in such amonnt as is fived by the court,
but if executed by an admitted surety insurer the amount
ghall not exceed the portion clazimed by the adverse claimant
‘or appearing to belong to another person. The undertaking

- may be executed by two or more sofficient sureties approved
by the court, and in such case the amount shall not exeeed
double such portion,

-



COMPREHENSIVE STATUTE § 1268.05

Tentatively appraved September 1970

(£} Unless the undertaking is required primarily becanse
of an issue as to title between the applicant and anpther party
ot person, if the undertaking is executed by an admitted surety

insurer the applicant filing the undertak_ing is entitled to
recover the premium)paid for the undertaking
premiulp ~u s

part of the recoverable costs in the eminent demain proceeding,

Comment. Saction 1268.05 is based on subdivisions (a}, {€), (d}, (e),

Code of Civil) and {f) of formerSeetion 124 g, Unl}'ke'the subsections on which it is .
Procedyre ased, Section [268.05 does not forbid withdrawal of the deposit if
notice of the application eannot he personally served upon all purties,

" The seetion permits the court to exercise its diseretion as to withdrawal .
in such eases, as to the amount to be withdrawn, and s to the reqguire-
ment of an undertaking.

Nothing ‘in this section preeludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Bubdivision (f) has been added to permit recovery of the bond
premium s costs in the proceeding unless the necessity for the under- -
taking arises primarily from an issue of title. For use’ of the same
distinetion in assessing the costs of apportionment proceedings, see
" Lode of Civil Procedure Scetion 1246.1jand People v, Nogarr, 181 Qal.

App.2d 312, 5 Cal. Rptr, 247 (1960).



COMPREHE! SIVE STATUTE § 1268.06

Tentatively approved September 13970

Seclion 1268.06. Security when amount in excess of original deposit is
withdrown

1288.06. (a) If the amount originally deposited is in-
ereased pursuant to Section 1268.03 and the total amount
sought to be withdrawn exceeds the amount of the original
deposit, the applicant, or each applicant if there are two or
more, shall file an undertaking. The undertaking shall he in
favor of the plaintiff and shall seeure repayment of any
amount withdrawn that exceeds the amount to which the appli-
cant is entitled as finally determined in the eminent domain
proceeding, together with legal interest fromi the date of its :

- . withdrawal. If the undertaking is executed by an admitted
surety insurer, the undertaking shall be in the amount by
which the total amount to be withdrawn exceeds the amount
originally deposited. The undertaking may be executed by two
or more sufficient sureties approved by the court, and in sueh
case the undertaking shall be in double such amount, but the
maximum amount that may be resovered from.sueh sureties
is the amount by which the total amount to be withdrawn
exceeds the amount originally deposited.

(b) If there are two or more applicants, the applicants, in
lieu of filing separate undertakings, may Jointly file a single
undertaking in the amount required by subdivision (a). )

(e} The plaintiff may waive the undertaking required by -
this section or may consent to an undertaking that is less than
the amount stated by this section,

(@) If the undertaking is executed by an admitted surety

e applicant filing the undertaking may recover the
reasonably preminmgapaid for the undertaking
n— i a part of the re.

coverable costs n the emrinent domain proceeding.
Comment. Section 1268.06 is the same jn substance ay subdivision
b) of formerkSection 1243.7, Withdrawal by one or more defendants
of an amount in excess of the obigial deposit is possible if the deposit
has been increased as provided for by Section 1265.03.

Code of Civil
Procedure

except that the two-percent limitation
in the former section of the amount

recoverabls for a premium on an under-
taking has been replaced by the "reason-
ably paid" limitation.




Code of Civil
Procedure

cany question as tn the entitlement of 2 defendant in such

COMPIRAENSIVE STATUTE § 1268.07

Pentatively approved September 1970

Section 1268.07. ‘Withd-awal ot deposit after entry of judgmant

1268507 {u) After entry of judgment, whether or not the
Judgment hie been reverseu, vacated, or set aside, any de-
fendant whe bas an iwterest in the property for which a de-
posit has been maade wader this ehapter may 2pply to the court
Tor the withdrrwal of 23l or any pertion of the amount de-
posited, '

(b) Bubject tc subdivisions (e}, (2), and (e}, upen appli-
eation: of a defandaxt under *his seeticn, the court shall order
that the defendant be paid the amecun: to which he is entitled
under the judgment, whether or not sueh judigment has been
reversed, vacaied, or set aside,

{2} If the amount depousited is not suificient to permit pay-

wment to all defendants of the amount to which they are en-
titled under the judgment, the conrt, upon applieation of a
defendant under this seetion, shall order that the defendant
be paid that portion of the amount deposited that the amount
to which he is entitled under the judgment bears to the total
amount of the judgment. Nothing in this subdivision relieves
the plaintif from the obligation imposed by subdivision (e)
of Section 1268.03 to inerease the amount of the deposit.

(d} Upou objection to such withdrawal made by any party

to the proceeding, the court, in its diseretion, may require the -

defendant to file an undertaking in the manner and upon the

eonditions specified in Sections 1266.05 and 1288.06 for with- _

drawal of a deposit priar to entry of judgment.

{e) No payment shall be made under this section unless the
defendant receiving payment files (1) a satisfaction of the
Judgment or {2) a receipt for the money and an abandonment

of all elaims and defenses except his ulaim to greater eompen-

sation, : .
Comment. Bection T265.0G7 is mew, but it provides a procedare for
withdrawing deposits that was available under former, Sections 1243.7

/Code of Civi

. and 1254. Under former practice, where » deposit was made to obtain

possession prior to judement, the defendant was nonetheless entitled
to progeed ynder the eomparatively simple provisions for withdrawal
Provi byhBection 1254 wifer the entvy of judpment. Sce FPeople v,

- Dithmer, 193 Cal. App.2a6 631, 14 Cal. Ruir, 560 (1961), Section 1268.07

has been added to provide explicithy for this prastice. Seetion 1968.07
thus permits a defendaut, after catry of judement, to withdraw a
deposit that was made before judgment under the same simple pro-
cedure provided for withdvawal of & deposit made wfter entry of judg-
ment, Compere Bection 137005 {withdrawsl of 2 deposit made after
entry of judgment). Upon entry of the judgment, any reason for use
of the mare complex pro-judement withdrawsl precedure (see Seetions
1268.05 anet 1268.05) disapponrs.

Hubdivision (¢} provides for the possib® situation in which & de-
fendant applies to withdraw the amount to whick be s entitled nunder
the judgment, but the amouat then on deposit is insufficient to satisfy
the judgment. The subdivision permits han to withdraw his proper-

Procedure

tionate part of the anount on deposit. For example, if the amount of -

the deposit is $20,000, the total judgment is for $30,000, and the par-
ticular defendant is entitled to $15,000 under the judgment, the sub-
division permits Him to withdriw $190.000. The subdivision thus chviates
2 situation
and prevents withdrawal of a dizproportionate share of the deposit

by uny particular defendant,

Subdivision {d) authorizes the enurt to require an endertaking to
secure repaymment of an exeessive withdrawal, The subdivision thas per-

a1l



COMPREHENSIVE STATUTE § 1268.07

Tentatively approved September 1970

, mits the court to protect the condemnor or another defendant in a case .

in which the court believes that it is likely that the judgment entered
will be vacated, reversed, or set aside and that the ultimate recovery by
the applicant in the proceeding will be less than the amount to which he
is entitled under the judgment. The subdivision makes any such re-
quirement diseretionary with the court; it does not entitle any party
to the proceedings to insist upon an undertsking. Further, the subdi-
vision eontemplates that any cbjection to withdrawal will be made
known to the court by the objecting party; it imposes no duty upon
etther the court or the applicant to ascertain whether a party may have
sueh an objection,

Subdivision {e] reguires the defendant receiving payment to file
either (1) a satisfaction of judgment or (2} u receipt and an abandon-
ment of claims and defenses other than his elaim to greater compensa-
tion. The requirement is the same as the one imposed in conneetion.
with the withdrawal of a deposit made after entry of judgment. See
Seetion 1270.05(b).

-]~



COMPREHENSIVE STATUTE § 1268.08

TENTATIVE RECOMMERDATION

{Printed September 1967)

Section 1268.08. Withdrawa! waives ofl defenses except claim to greater
compensation

1268.08.  If any portion of the money deposited pursiant to -
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment exeept
a claim for greater compensation. Any amount so paid to any
party shell be credited upon the judgment in the eminent
domain proceeding.

X Comment. Section 1268.08 restates the substance of subdivision (g}

Code of Civil ™ FFormengection 12637, In addition to the defendant’s waiving elaims
Procedure / and defenses other than the claim to greater compensation, withdrawal

of the deposit may also entitle the plaintiff to sn order for possession,

See Section 1269.06. Cf. Penple v. Guticrrez, 207 Cal, App.2d 759, 24
Cal. Rptr. 781 (1962).

-12-



COMPREHENSIVE STATUTE § 1268.09

Tentatively approved September 1370

Section 1268.09. Repoyment of amount of excess withdrawal

1268.09.  Any amount withdrawn by a party in excess of the
amount to which he is entitled as finally determined in the

eminent domain proceeding shall be paid to the party entitled
to such amount, together with legal interest from the date of
its withdrawal, The court which ordered such withdrawal
ghall enter judgment accordingly. If the judgment is not paid
within 30 days after its entry, the eourt may, on motion, enter
judgment against the sureties, if any, for such amount and

jnterest.

Commend. Section 1268.00 restates the substance of subdivision (h}

of former?S'ection 1243.9.

(Code of Civil Procedure O

“l3m



COMPREHENSIVE. STATUTE § 1268.10
Tantati vely épproved September 1970

Section 1248.10. Uimitation on use of evidence submitted in connection with
deposit
1268.10. Neither the amount deposited nor any amount

withdrawn purseant to this chapter shall be given in evidence
or referred to in the trial of the issue of compensation.

Comment. Section 1268.10 restates the substance of subdivision
{e)} of former Code of Civil Procedure Section 1243.5. Its purpose
is to encourage the plaintiff to ﬁake an_gdequate deposit by pre-
ventlng the amount depositeﬁ or withdrawn from being given in evi-
dence on the issue of campensation. This section does not prevent
the défense either from using the appraisal dats for im@eachment
purposes or fram calling the appraiser as an expert witness on its

its own behalf. See People v. Cowan, 1 Cal. App.3d 1001, 81 Cal.

Rptr. 713 {1969).

wllia



COMPREHENSIVE STATUTE § 1268.11

Tentatively approved September 1970

Section 1268,11. ' Deposit in State Treosury unless otherwise required

19268.11. {(a) When money is deposited as provided in this
chapter, the court shall order the money to be deposifed in the .
State Treasury or, upon written reguest of the plaintiff filed
with the deposit, in the county treasury. If money is deposited
in the State Treasury pursaznt to this section, it shall be
held, invested, deposited, and disbursed in the manner speci-
fied in Artiele 9 (commencing with Section 16425) of Chapter
2 of Part 2 of Division 4 of Title 2 of the Government Code,
and interest earned or other inerement derived frowm its invest-
ment shall be apportioned and disbursed in the manrer speci-
fied in that article. :

(b} As between the parties to the proceeding, money de-
posited pursuant to this chapter shall remain at the risk of the
plaintiff until paid or made payable to the defendant by order.
of the court. ' .

Comment. Subdivision (a) of Section 1268.11 is the same in sub-
stance as former[Section 1243.6. Subdivision (b) is base
two sentences of subdivision (h) of fnrz‘anectinn 1254,

- ode of Civil
Procedure

@ode cf Civil Procedure )




COMPREHENSIVE STATUTE § 1265.01 et seq.

Tentatively approved Septenber 1970

" CHAPTER 2. POSSESSION PRIOR TO JUDGMENT

This chapter provides for orders for possession prior to
judgment and supersedes Code of (ivil Procedure Sections 1243 4 and
19435, Orders for possession subsequenti to judgment &re poverned
by Chapter 3 (ecommencing with Section 1270.01). See Section 1270.02.

Commen?,

nlf=



COMPREHENSIVE STATUTE § 1269.01

Staff recommendation

§ 1269.01. Application for order for possession prior to Jjudgment

1269.01. If the plaintiff is a public entity or a public utility,
the plaintiff mey apply to the court for an order for posseesion under
this chepter at the time of filing the complsint or at any time after
filing the complsint and prior to entry of judgment. The application
for the order for possession shzall be made by motion. Notice of the
motion shall be served in the same manner as an order for possession

is served under Section 1269.0k.

Comment. Section 1269.01 permits the condemnor, if a public entity or
public utility, to make application for an order for possession prior to
Judgment in any condemmation case. Under former Code of Civil Procedure
Section 1243.4, possession prior to judgment was allowed only if the taking
was for right of way or reservoir purposes, and the right to immediate
possession was limited to public entities; public utilities 4id not have
the right to obtain irmediate possession.

Section 1269.01 requires that notice be given of the motion for the
order for possession, Former Code of Civil Procedure Section 1243.5(a)
jrovided an ex parte procedure for obtaining an order for immediate posses-
sion, a preocedure that appears to viclate the due process clause of the
Fourteenth Amendment to the U.S. Conetitution, which requires an opportunity

for interested persons to be heard.

-17-



COMPREHENSIVE STATUTE § 1269.02

Steff recommendation

§ 1269.02. Hearing

1269.02. {a) On hearing of the motion for the order for posses-
sion, the court shall consider all relevant evidence, including the
schedule or plan of operation for execution of the public improvement
and the situation of the property with respect to such schedule or
plan, and shall make an order that authorizes the plaintiff to take
possession of the property if the court determines all of the following:

(1) The plaintiff is entitled to take the property by eminent
domain.

(2} The plaintiff needs possession of the property prior to
Judgment,

(3) The plaintiff has deposited the amount indicated by an
appraisal to be the compensation for the taking of the property in
accordance with Chapter 1 (commencing with Section 1268.01).

(b) Before making an order for possession unﬁer this chapter, the
court shall:

(1) Dispose of any pending motion under Section 1268.03 to deter-
mine or redetermine the probable amount of compensation and, if an
increase in the amount of the deposit is determined, shall require the
additional amount to be deposited by the plaintiff.

(2) Determine the date after which the plaintiff is suthorized to
take possession, which date shall be not less then 60 dsys after the

making of the order and shall take into consideration the need of the

=18-



COMPREHENSIVE STATUTE § 1269.02

Btaff recommendaticn

plaintiff for early possession of the property and the hardship the

owper or occupant wlll suffer if possession is taken before judgment.

Comment. Section 1269.02 specifies the determinations to be made at
the hearing on the motion for immediate possession.

Subdivision (a). The required findings that the plaintiff is entitled

to take the property by eminent domain, and that the plaintiff has deposited
the smount of probable just compensation, are derived from former Code of
Civil Procedure Section 1243.5(b). The requirement that plaintiff show a
need for immediate possession is new to California but is based upon
comparable provisions in other jurisdietions. See, e.g., I11l. Stat. Amn.,

Ch. 47, §§ 2.1-2.3 (Supp. 1966); Dep't of Pub. Works & Bldes. v. Butler Co.,

13 Il1l.2d 537, 150 N.E.2d 124 (1958). See alsc Teylor, Possession Prior to

Final Judgment in California Condemnation Procedure, T Santa Clara Lawyer 37,
81-86 (1966}.

Subdivision (b)., With respect to paragraph (1) of subdivision (b), see

Section 1268.03 and the Comment toc that section.

Paragraph (2) of subdivision {b) provides a minimum 60-day period follow-
ing the rendering of the arder before possession can be physically aasumed.
Because the order is obtained by regularly noticed motion, the time period is
computed from the date of the order, rather than the date of its service. How-
ever, if the order is not promptly served, the period is tolled under Section
1269.04., The 60-day period is a minimum period; the period is to be determined

by the court in each case, teking into account the need of the plaintiff for

-19-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation

possession of the property and the hardship to the defendant. Nothing in
pubdivision (b) should be construed to limit the state's ability to take

property immediately in case of an emergency.

Review of orders authorizing or denying posseesion. Under former

statutes, judicial decisions held that an appeal might not be taken from an
order authorizing or denying possession pricr to Judgment. Mandamus, pro-
hibtiticn, or certiorari were held to be the appropriate remedies. BSee

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215

P.2d W62 (1950); Weiler v. Superior Court, 188 Ccal. 729, 207 P. 27 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961). However, an order for possession following entry of judgment

has been held to be an appealable order. San Francisco Unified School Dist.

v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954}. Ko change is made in

these rules as to crders made under Section 1269.02, or Chapter 3 {commencing

with Secticn 1270.01).

Note: See note to Section 1269.04.

-20-



COMPREHENSIVE STATUTE § 1269.03

Staff reccmmendstion

§ 1269.03. Contents of order for possession

1269.03. The order for possession shell:

(a} Describe the property and the estate or interest to be
acquired, which description may be by reference to the complaint.

(v) State the date after which the plaintiff is authorized to

take possession of the property.

Comment. The contents of the order for possession are substantially
the same as those of former Code of Civil Procedure Section 1243.5(b). How-
ever, the requirement that the order state the amount of the deposit has
been eliminated; Section 1268.02 requires that a notice of the making of =
deposit be served on interested parties. Also, the requirement that the
order state the purpose of the condemnation has been cmitted since immediate

possession is now authorized for any public use.

-21-
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COMPREHENSIVE STATUTE § 1269.0k4

Tentatively approved September 1570

Saction 1269.04. Servica of order for possession

1260.04. (a) As used in this gection, ‘‘record owner’’
means both (1) the person in whom the legal title to the fee
appears to be vested by duly recorded deeds or other instru-
ments and (2) the person, if any, who has an interest in the
property under a duly recorded lease o agreement of pur-
chasge.

(b) At least 80 days, prior_to the time gnession i takeh
pursuant to an order Tor possession made UDGET n
1269.0%, the plaintiff shall serve a copy of the order on the
record owner of the property and on the oceupants, if any.

I3

(& At least 30 days prior to the time possession is taken
pursuant to an order for possession made under Becetion
1969.06, the plaintiff shall serve a copy of the order on the
record owner of the property and on the occupants, if any.

{@ Service of the order shall be made by personal service
mnless the person on whom service is to be made has previously
appeared in the proceeding or been served with summens in the
progeeding. If the person has appeared or been served with the
gummons, service of the order for possession may be made by
mail upon such person and his sttorney of record, if any.

(€) If a person required to be personally served repides ont

of the state, or has departed from the state or cannot with due

diligence be found within the state, the plaintiff may, in lieu of

guch personal service, send & copy of the order by registered or
certified mail addressed to such person at his last known
address.

() The ecourt may, for good cause Shown ob eX parte apphi-
eation, authorize the plaintiff to take possession of the property
without serving a copy of the order for poasession upon &
record owner not oeeupying the property.

{8} A single service upun ot reailing to one of several per- .
qons having & common business or residence address is suffi-

or such longer
time as the
court prescribes,

cient.
Comment. Section 1969 .04 is derived from former,Section 1243.5(e). Code of Civil
The requirement that an affidavit be filed concerning service by mail Procedure

has been eliminated. Subdivision () is & clurification of a sentence in

the first_paragraph of,,Section 1243.5{e). The term ‘‘address’ refers

to a single resiqential unit or place of business, rather than to severa) .
such units or places that may happen to have the game street or post.
office **address,”’ For example, cach apartment is regarded as having a

‘geparate address although the entire apartment house may have a single

fstreet address,

Note: The £0-day notice requirement does not, of
course, apply to an emergency taking pursuant to the
police powers, a matter that also 1s under study.

-02-



COMPREHENSIVE STATUTE § 1262.05

Tentatively approved September 1970
@ relocation purpos@

Section 126%.05. Deposii] on motion of certain defendants

1260.05. (a) If the property to be taken includes a dwell-
ing containing not more than two residential units and the
dwelling or one of its units is occupied as his residence by 2
defendant, and if the plaintiff has not deposited probable just
compensation in aceordance with Chapter 1 {commencing with
Section 1268.01), such defendsnt mey move the eourt for an
order determining the amount of such compensation for the
dwelling and so much of the land upon which it is eonstrueted
a3 may be required for its convenient use and cccupation. The
notice of motion shall specify the date on which the moving
party desires the deposit to be made. Such date shall net be
earlier than 30 days after the date noticed for the hearing of
the motion and may be any later date. The motion shall be
heard and determined in the same manner as a motion made
to modify a deposit under Section 1268.03.

(b} The court shall make its order determining the prob-
able just compensation, If the plaintiff deposits the amourt
stated in the order on or before the date specified by the mov-
ing party (1) interest upon that amount shall not aecrue
and (2) the plaintiff may, after making the deposit and upon
ex parte application to the court, obtain an order for posses-
sion that authorizes the plaintiff to take possession of the
property 30 days after the date for the deposit specified by
the moving party. If the deposit is not made on or before the
date specified by the moving party, the compensation awarded
in the proceeding to the moving party shall draw legal interest
from that date,

(e} If the proceeding is abandoened by the plainfiff, the
amount of such interest may be recovered as costs in the pro-
seeding in the manner provided for the recovery of other costs
and disbursements on sbandonment. If, in the proceeding, the
court or & jury verdiet eventually determines the compensation
that would have been awarded to the moving party, then such
interest shall be computed on the amount of such award. If no
such determination is ever made, then such interest shall be
computed on the amount of probeble just compensation as de-
termined on the motion. The moving party shall be entitled to
the full amount of sueh interest without offset for remts or

other income received by him or the value of his continmed
possession. of the property.
{d) The filing of » motion pursuant to this section eonsti-
tutes & waiver by operation of law, conditioned upon subse-
quent deposit by the plaintiff of the amount determined to he
probable just compensation, of all claims and defenses in favor
of the moving party except his claim for greater compensation.
{e) Notice of a deposit made under this section shall be .
served as provided by subdivision {a) of Section 1268.02. The Jefendant may withdraw

the deposit in accordance with Chepter 1 (commencing with Section
1268.01) on condition the deposit is used for relocation purposes only,

if the court deter-
mines that the defend-
ant will use the
emount deposited for
relocation purposes
only.

(f) No motion may be made by a defendant under this see-
tion after entry of judgment in the proceeding unless the
judgment is reversed, vacated, or set aside and no other judg-
ment ig entered.

Comment. ~ Section 1269.05 is new, Exeept as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1
{commenecing with Section 1268.01) or the taking of possession pur-
suant to this chapter is optional with the plaintiff. If a deposit is not

-23-



COMPREHENSIVE STATUTE § 1269.05
Tentatively approved September 1970

made and possession is not taken, a defendant is not entitled to be
paid until 30 days after final judgment. {Code of Civil Procedure Sec-

tion 1251] Section 1269.05 makes available to homeowners a procedure:
by which probable just compensation may be determined, deposited . /Por relocetion
and withdrawn [Withilt @ relatively briel period alter the Deginping
Pa. Star. Anw, Tit, 26, § 1-407(b) (Supp. 1966).
Although Section 1269.05 dees not require the plaintiff to deposit
‘the amount determined, if no deposit is made interest on the eventual Eode of Civil
. Procedure
ia abandoned, the interest is computed on the amount determined by
the court to be probable just compensution. This section apart in- ode of Civil
terest would not begin to aecerue until entry of judgment. SeefSection Procedure
1255b{a} (1] Interest does not acerue as to any amount deposited
-under this section after the date the deposit is made. SeejSection {[Code of Civil
Under subdivision (b), the timely making of a deposit under this
section entitles the plaintiff to an order for possession effective 30
days after the date for the making of the deposit specified in the notice

of the proceeding. For a comparable but much broader provision, see PUrposes
award begins to acerue. SeefSection 12553}{4} If the proceeding

1255b(a3) (2} Procedure
_of motion served by the moving party.

Under subdivision {¢}, abandonment by the plaintiff
entitles the defendant to recover interest in the manner
provided for recovery of other costs, as prescribed in
[fubdivision (¢) of Code of Civil Procedure Section 12554}
The plaintiff may not abandon, however, if the defendant,
to his detriment, has substantially changed his position
in justifiable reljance upon the proceeding. [?ode Civ,

Proc. § 1255a{b).]

The reference in subdivision ({a) to the amocunt of land required for
the ““eonvenient use and occupation’ of the dwelling is taken from
Section 1183.1 of the Code of Civili Procedure, which deals with me-
_chanie’s liens. The limitation prectudes application of this section to
land being taken and owned in common with the dwelling but unneces-
sary to the convenient use of the dwelling.

-2k



COMPREHENSIVE STATUTE § 1269.06
Tentatively approved September 1970

Section’ 1269.06. Right of plointiff to take possession ofter vacation of prop-
erly or withdrawal of deposit

1269.06. {a) If the plaintiff has deposited probable just
aompensation pursuant to Chapter 1 (commencing with Section
1268.01), possession of the property or property interest for
which the deposit was made may be taken in accordance with

this section at any time after each of the defendants entitled to
possession :

{1} Expresses his willingness to surrender possession of the
property; or

{2} Withdraws any portion of the deposit.

{b) The plaintif may apply ex parte to the court for an -
order for possession, The court shall authorize the plaintiff to
take possession of the property if the court determines that the
plaintiff has deposited probable just compensation pursuant to
Chapter 1 (commencing with Section 1268.01) and that each
of the defendants entitled fo possession has:

{1) Bxpressed his willingness to sarrender possession of the
properiy; or

(2) Withdrawn any portion of the deposit.

{e) The order for possession shall

1) Reecite that it has been made under this section.

(2) Describe the property and the estate of interest to be
gequired, which deseription may be by reference to the com-
plaint.

{3) State the date after which plaintiff is anthorized to take
posssssion of the property. Unless the plaintiff requests a later
date, such date shall be the earliest date on which the plaintiff
would be entitled to take possession of the property if serviee
were made under subdivision (¢} of Section 126904 on the
day the order is made.

Comment. Section 1269.08 is new. Chapter 1 {commencing with Sec-
tion 1268.01}) pernits the plaintiff to depusit probable just compensa-
tion whether or not it obiuins an order for possession. This seetion
makes applicable to withdrawal of a deposit made prior to judgment
the analogous vule that applies when a deposit mude after judgment
is withdrawn. Cf. People v. Gutierrez, 207 Cal. App.2d 759, 24 Cal.
Rptr. 781 (1962). Tt also permits the plaintif to take possession of
the property after each of the defendants entitled to possession has
expressed his willingness to surrender it. Service of the order for pos-
session is required by subidivision {¢) of Section 1269.04.

25



COMPREHENSIVE STATUTE § 1269.07

Tentatively approved September 1970

Section 1269.07. Taking possession does not woive right of appeol

126007, The plaintiff does not abandon or waive the right
to appeal from the judgment in the proeeeding or o Tequest
a new trial by taking possession of the property pursueant 0
this chapter.

Commenf. Section 196907 is the sune n substanee 45 formern, Section
1243.5(f}. The language has heen «hanged to preclude tplied waiver
of appeal or right to new trial by taking PisRESSTON pursuant o any
order obtained under this chapter, including  orders ander Section
1269.05. Under Qeetion 1268.08, the defendant also retains hig right
to appeal or to request it JEW trial upon the issue of compenssiion
even though he withdraws the deposit made by the plaintiff. However,

such withdrawal does waive all claims and defenses other than the
claim to compensation.

Code of Civil
Procedure
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COMPREHENSIVE STATUTE § 1269.08

Tentatively approved September 1970

Section 1269.08. Court may cnforce right to possession

1969.08. The court in which a proceeding in eminent do-
main is brought has the power to: ;

(a) Determine the right to possession of the’ property, as
between the plaintif and the defendants, in aceordance with

Division T (commencing with Seetion 1268.01).

(b) Enforee any of its orders for possession by appro-
priate protess.

(c) Stay any actions or proceedings brought against the
plaintiff arising from possession of the property.

Comment. Section 1263.08 is new. Subdivision {e) is derived from a
gentence formerly contained in Code of Civil Procedure Section 1254,
In general, the section codifies judicial decisions which hold that, after
an eminent domain proceeding is begun, the court in which that pro-
peeding is pending has the exclusive power to determine the respective
rights of the plaintiff and of the defendants to possession and to en-
force its determination. See, ¢.g., Neale v. Supertor Court, 77 Cal. 28,
18 Pac. 790 (1B8RY; In re Bryan, 65 Cal. 375, 4 Pae. 304 (1884);

- San Bernardine Vailley Munivipal Water Dist, v. Gage Canal Co., 226
Cal. App.2d 206, 37 Cal. Rptr. 856 (1964). In addition to the writs
of possession or writs of assistance which the court may issue and
enforee in exercise of its general jurisdietion (see Marbleheod Land
Co. v. Los Angeles County, 278 Fed. 305 (8.D. Cal. 1821); 3 WiTKIN,
CarirorNia DrocE0URE, Enforcement of Judgment, § 64 (1954)),
orders for possession contemplated by the section include those made
under Chapter 2 (commencing with Section 126901) of Division 7,

Chapter 9 (eommenting with Seetion 1270.01) of
tion 1253 of Code of Civil Procedurel
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COMPREHENSIVE STATUTE § 1270.01 gt seq.

Tentatively epproved September 1470

CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT

Comment. This chapter relates to deposits that may be made and
orders for possession thut may be obtained after entry of the ““inter-
Code of Civil) locutory judgment” in condemnation. The chapter supersedes former
Procedur Section 1254 amdd eliminates whatever distinction there may have been
between deposits made under{Section 1252 undd{Section 1254, Under

this ehapter, there is bat one uniform post-judament deposit procedure.

As to the distinetion between the *‘judgment” and the **final judg-
ment’’ in eminent domain provcedings, see, Section 1264.7)and Bell-
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COMPREHENSIVE STATUTE § 1273.01

Tentatively approved September 1370

Section 1270.01. Deposit after judgment

1270.01. (a) Unless the plaimtiff has made a deposit under
Chapter 1 (commeneing with Section 1268.01) prior to entry
of judgment, the plaintiff may, at any time after entry of
judgment, deposit for the defendants the amount of the judg-
ment together with the interest then due thereon. The deposit
may be made notwithstanding an 2ppeal, a motion for a new
trial, or a motion to vacate or set agide the judgment, and
may be made whether or not the judgment has been reversed,
vacated, or set aside, .

{b} Upon making the deposit, the plaintiff shall serve a notice
that the deposit has been made on all of the other parties to the
proceeding determined by the judement to have an interest
in the money deposited theraon, Service of the notice shall be
made in the manner provided in Seetion 1270.03 for the serviee
of an order for possession. Serviee of an order for possession
ander Seetion 1270.0% is sufficient complianee with this sub-
division. Code of Civil

Comment. Subdivision (a) of Seetion 1270.01 iz similar to subdi- Procedure
vision (2) of formeraSection 1264, However, the deposit provided for
in this subdivision is merely the amount of the judgment and acerued
interest. The provision for an additional sum to secure payment of
further compensation and costs is contained in Section 1270.04, In addi-
tion, the deposit may be made under this section withont regard to an
order for possession. This section thus supersedes the deposit procedures fCode of Civil
formerly provided bysSections 1252 and 1254 Although this section Procedure
applies only to the making of a deposit after judgment, a deposit made
before judgment may be increased after entry of judgment pursuant
to subdivision (£} of Settion 1268.03.

Subdivision (b) is new. In requiring that notice of the deposit be

given, it parallels Section 1268.02 which requires that notice of a pre-

judgment deposit be sent to the parties having an interest in the prop- (Code of Civil
erty for which the deposit is made. Under formersSection 1254, the de- Procedure
fendant received notice that the deposit had been made only when

_ served with an order for possession.




COMPREHENSIVE STATUTE § 1270.02

Tentatively approved September 1970

Section 1270.02. Order for possession

1270.02. {a) If the plaintiff is not in possession of the
property to be taken, the plaintiff may, at any time after entry
of judgment, whether or not the judgment has been reversed,
.vaeated, or set nside, apply ex parte to the eourt for an order
for possession, and the court shall suthorize the plaintiff to
take possession of the property pending conclusion of the liti-
gation if :

{1} The judgment determines that the plaintiff is entitled
to take the property; and

(2} The plaintiff has deposited for the defendants an
amount not less than the amount of the judgment, together
with the interest then due thereon, in aceordanee with Section
1270.01 or Chapter 1 {commencing with Seetion 1268.01),

{(b) The court’s order shall state the date after which the
plaintiff is anthorized to take possession of the property. Unless
the plaintiff requests a later date, soch date shall De 10 days
after the date the order is made.

Comment. Section 1270.02 restates the substan-ee of a portion of sub-
division (b) of formeﬁéeetion 1254

(Code of Civil Procedure)
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COMPREHENSIVE STATUTE § 1270.03

Tentatively approved September 1970

Section 1270.03. Service of order

1270.03. At least 10 daye prior to the date possession is
to be taken, the plaintiff shall serve a copy of the order for
possession upon the defendants and their attorneys, either per-
sonally or by mail. A single service upon or mailing to one of
several persons having a common businesy or regidence address
iz suffcient. ’

Comment. Section 1270.03 is the same in substance as subdivision -
Code of Civil ¢). of formeysSection 12564, "With respect to the last sentence, see the
Procedure mment to Nection 1269.04, ‘
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COMPREHENSIVE STATUTE § 1270.0k

Tentatively approved September 1970

Section 1270.04. Increase or decrease in amount of deposit

. 1270.04. At any time after the plaintiff has made a deposit

upon the judgment pursnant to this chapter, the court may, .
upon motion of any defendant, order the plaintiff to deposit
such additional amonnt as the court determimes to be necessary
to secure payment of any further compensation, costs, or’
interest that may be recovered in the proceeding. After the -
making of such an order, the court may, on motion of any

party, order an increase or a decreaze in sunech addltlonal

amount. e of Civil
. Commen! Section 127004 supersedes subdivision {d) of former, See
tion 1254, The additicnal amount referred to in Seetion 1270.04 is the
amount determined by the court to be necessary, in addition to the
amount of the judgment and the interest then due thereon, to seeure.
payment of any further compensation, costs, or interest that may be:
recovered in the proceeding. Deposit of the amount of the judgment
itself after entry of judgment s provided for by Section 1270.01, . [Code of Civil
FormerLSect,mn 1254 was construed to make the amount, if any Procedure
be deposited in addifion to the judgment discrefiomary with 1
court. Orange County Waler Disi. v. Benneidt, 156 Cal: App.2d 745, 320
P.2d 536 ( 1958) This contruction is contmued under Section 12‘7004. :
For the provision permitting inerease or decrease in a deposn. made
prior to entry of judgment, see Section 1268.03.




COMPREHENSIVE STATUTE § 1270.05

Tentetively approved September 1970

Section 1270.05. Withdrawal of deposit

1870.05. (a) Any defendant for whom an amount hag been
deposited upon the judgment pursuant te this chapter i8 en-
titled to demand and reeeive the amount to which he is entitled
under the judgment upon obtaining an order from the conrt,
whether or not such judgment has been reversed, vecated, or
set aside. {/pon application by such defendant, the court shall
order that such money be paid to him upon his filing (1} a
satisfaction of the judgment or (2) a receipt for the money.
and an abandonment of all elaims and defenses except his
¢laim to greater eompensation,

(b} Upon objection to snch withdrawal made by any party
to the proceeding, the court, in its discretion, may require the
defendant to file an undertaking in the manner and upon the
conditions specified in Sections 1268.05 and 1268.06 for with-

drawal of a deposit prior to entry of judgment.
Comment. Section 12705 is based on subdivision (f) of former,Sec- {Code of Civil
tion 1254~ . Procedure

Former,Section 1254 was construed to permit the defendant to with-
Iraw any amount paid into court upon the judgment, whether or not
the plaintiff applied for or obtained an order for possession. See People
. Guiierrez, 207 Cal. App.2d 759. 24 Cal. Rptr. 781 (1962). That con-
siruetion is eontinued in effect by Section 1270.05. Inferentially, Section_{former Code of
1954 permitted withdrawal only of the amount deposited upon the { Civil Procedure
judgment and not the additional amount, if any, deposited as seourity.
That construction also is continued in effect.

For the provision for withdrawal after entry of judgment of a de-
posit made prior to judgment, see Section 1268.07.

Procedure




COMPREHENSIVE STATUTE § 1270.06

Tentatively approved September 1970

Section 1270.06. Repayment of amount of excess withdrawal

1270.08. When money is withdrawn pursuant to this chap--
ter, any amonnt withdrawn by a person in excess of the amount
to which he iz entitled as finally determined in the proceeding
shall be paid without interest to the plaintiff or other party
entitled thereto, and the court shall enter the judgment ze-
eordingly.

. Comment. Section 1270.06 is the same in spbstance as subdivigion
(g} of fomE}Section 1254,

@de of Civil Proced@
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COMPREHENSIVE STATUIE § 1270.07

Pentatively approved September 1970

Section 1270.07. Toking possession does not waive right of appeal

1270.07. The plaintiff dees not abandon or waive the right
to appeal from the judgment or to request a new trial by de-
positing the amount of the judgment or taking possession
pursuant to this chapter. )

Comment. Section 1270.07 is the same in substance as subdivision
{e) of former,Section 12564, Under Section 1270.05, the defendant ma:
also retain his right to appeal or to request a new trial upon the issue
of compensation only even though he withdraws the deposit. This may
be accomplished by filing 2 receipt and waiver of all claims anc de-
fenses except the claim to greater compensation. Cf. People v. GFutier-

rez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962).

Code of Civil
Procedure




COMPREHENSIVE STATUTE § 1270.08

Tentatively approved September 1970

Section 1270.08. Deposit in State Treasury unless otherwise required

1270.08. Money deposited as provided in this chapter shall
be deposited in accordance with Section 1268.11 and the provi-
sions of that section are applicable to the money so deposited.

Comment. Section 1270.08, which incorporates by reference Section
1268.11, supersedes a portion of subdivision (h) of f(:rmerASection
1254

Code of Civil
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